United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


Baap ammnt @ * ty ne’ si diy 
er “a tee asl shee iy : 

114) : i Gt Atal ( Rae 
P ite Lan ty A 
Nes) pido hg ist 
At ye Yet hard 

ints ane iN wigetroeuba 

carmen BES es 


NRL 
ne ih 
f sty 


Lh ai 
ss 


dayaee 


Y b 
Say CS. - ab 
We by od », ae ie Phe so , 
nn : Saree oa i : : peat 
} SS lt < aah Wess sear 


is cept ; e oe am eat 
oeiee se Paige i eats hae ede wT Le 
is 


Peseta: ae So Batten 


Oye 


i 


eee sbi ee eek “ . A + ; s ; 
wane al RIAN Yahiy OF oe ‘ag 
ca aa an Bite Date ase, ‘ ” ‘ 4 ws Pots: 


en " ““ 
rete 





: wi 
dere weit ei verggnt Reva 


payin 
vine 
ry so ai 


Pa4 - 
Ms HE Ar a of 
Vor 

f 


, 4 

pee Ave 

io 08, ses " 
* x? ‘ 
# E tan 


Ker. 7" 4 cata ak es ties 


\ mee asl oten 


bee 
Pa Mt che 
‘ ee ple tA 


pill peace NN tn i Jeeta tea nS ctv 


ra tees 
edaubed pecra rier Penna 
Ey eg i atic > 


Ra Bt 


ar thaeaies ae 
itunes 
peas) 


Phuc, Me is aerrnioater o eae " ’ Lan 
hit propia at ‘ is : 
vagePNGS ee aye) salina Speer tem “ pees 


ea ow 
i wie rete % tne 


CMeentigt he: aie] Mock 
hog Is asa edt eee 4 in 
ntun? Lae WA zn che 


ie Seana 
a So 


ee isan fl 


YE ft 
Ny 


Ws 

phe d he stare 

SR Hecho 

va a} 
Dine een Daioh 

NG) pert tsten 


Pasaia 


es aver i 
Goran ag 


peeseaees 
“autre y Penh yd Chen ‘sn ! ria iol BD donee ay of) 


i) 
i pags SP Leet MN ie 8 
: ha 


Pie, tee att 





Naas, 
af ee ih 
yer 











TABLE OF CONTENTS 


Page 
PRoceeprncs rx THE Disreicr Court eee i} 
COMING «cs ccccaxancenssepewcedes dew cirwn eSes 1 


Proposed Determination By Secretary of Labor of 
Prevailing Wages for Electric Lamp Industry .. 8 


Final Minimum Wage Determination of Secretary 


of Labor for Electric Lamp Industry ........... 
Avewer Of DEIGDGANE os cies we cens seen cewckaus 31 
Defendant’s Motion to Dismiss and for Summary 
PUUMNONE cccncsasamsnAawsareoravadansadeames 34 


Affidavit of Assistant Administrator Harry Weiss 35 
Plaintiffs’ Motion for Summary Judgment and in 


Opposition to Defendant’s Motions ............. 41 
Affidavit of Dr. Rudolf Modley ............. ae: | 
Affidavit of Robert F. Estella of Sylvania ...... 46 
Affidavit of LC.L. Olson of General Electric .... 47 
Affidavit of John E.. Fox of Westinghouse ...... 48 
Memorandum Opinion of Mc@Guire, J. ........... 51 
Order of Distt COUT ccsacancacavccsaxnnanas 52 
Notice Of ADpOS. sadiscsancvssacn reer ee ee 52 
Notice of Certification of Entire Record of 
Administrative Proceedings ................... 
ApMINISTEATIVE Hearing In THE DeparrmMent or Lasor 54 : 
(Kxcerpts from transcript) «2.00 .scscccsesccase 54 
Testimony of: 
ED, NE OW cg is rs a ak ee sw ee vk He 54 
Wi ic POGMay aos ave csaaaiesaxsena camwe wa 61 








Table of Contents Continued 








GOsG0N Bachman 6 ic 6c ec nc Basie iaeserennas 92 
George FL. Mach engi... cicansw pie tweed ede 111 

1: J. deo FROOTUGIES on osu cactus crea seen s $35 
DORR Ge OIE oo acc ba eiodrarinsnee Keene aed 121 
EWE Ls, CO oa ins cae ea aie SES Oe eae 127 
David i, CHIBGe cc ws nse oc Sek eed is ce wae wes 147 
SES WN 5 OEE ns ok aie ee ee ee ee 157 
aOR A TCECMAD ip naie ee Gnd Geb A 2 Ee Re Ss Sd 181 

POO WEEG Lic CIMOCN, ic we ans th Bek SES HEROS 192 
PUIG ee ROLES) akon ed Aci ra ae Se ne eee 197 
Brwar, Dy ORGS: ninco vd wr aid Hi bee he ee dad 203 
Boge VOEUG 26 cs205 winws ccd eases ud siuneess 205 
PUGOM, MAOQUIOY 65c0c5e ei cas se eeu ed Rewed awn 211 
Ruraevakiey FAB 68 baie ns cc ocd wi en ade 230 
Govt. Ex. 1 (Notice of Hearing) .............. 231 


Govt. Ex. 7 (Federal Supply Schedule 1954-55).. 235 


Govt. Ex. 11-A (Terms and Conditions of the 
Invitahon for Bids) cisssesvsacvxnnconetass 243 


Govt. Ex. 11-B (General Provisions for Federal 
Supply Schedule Contracts) ............... 244 


Independent Mfgrs. Ex. 4 Table of Wage & Em- 
ployment Data) ccccscenvecennaw tants cwess os 247 


Independent Mfgrs. Ex. 5 (Names and Addresses 
of 16 Establishments included in table) ...... 248 


IUE Ex. 1 (IUE-CIO Wage Survey—Lamp In- 
GOEIIT) «uae ju mics eens Whe Sweden ee ed OY Gad 249 


Industry Ex. 1 (Federal Supply Schedule; Invita- 
ee Bae AWA) 256 6c ccakc conte cacigdas 250 


Industry Ex.16 (Agreement Between Westing- 
Neuse and IUE-CIO) 3 «vss vd 068 beside sis 265 


Industry oe (Agreement between Sylvania & 
) 











Table of Contents Continued iii 


Page 
Industry Ex. 21(GE Agreement with IUE-CIO) 269 
Industry Ex. 22 (IUE Program Presented to Gen- 


GFAl TIGCUNC) «95 os se sies gc ne cee ee rina aee 270 
Industry Ex. 37 (May, Location of Lamp Estab- 
monte, October, 29548)... sccis bi Nwe dae oe cm tn 271 


Industry Ex. 41 (Excerpt from Department of 
Labor Publication entitled ‘‘ Methods, Criteria 
and Procedures Used in Classification of 
Ete: MAPRCE AREGS) «osc cn wen sd aes ceuseen 273 


Industry Ex. 45 (Indicated Determinations of Pre- 
vailing Minimum Wages of 37 Localities on 
the Basis of Lowest Established Starting or 
AOS) Vie ieuncawiee cexauss vewteecs 274 























JOINT APPENDIX 





(Filed October 18, 1956) 


IN THE UNITED STATES DISTRICT COUBT FOR THE DISTRICT OF 
COLUMBIA 





Civil Action No. 4143-56 





ConsoLmpaTEeD Exectric Lamp Company, GENERAL ELectric 
Company, Sytvaniua Execretc Propucts, Ixc., Tune- 
Sot Exectaic, Inc., WestincHousE Exxcreic Conp., 

Plainiif's, 
v. 


James P, Mrrcweux, Secretary of Labor, 
Defendant. 





Complaint for Injunctive Relief and Declaratery Judgment 


Plaintiffs, complaining of Defendant, seek (a) a per- 
manent injunction restraining and enjoining Defendant, 
his suecesors in office, and his and their agents and repre- 
sentatives, from putting into or continuing in effect, a cer- 
tain minimum wage Decision, Determination and Order 
(herein referred to as ‘‘the Determination’’) issued by 
Defendant, purportedly under the authority conferred upon 
the Secretary of Labor by Section 1(b) of the Walsh- 
Healey Public Contracts Act, as amended, (U.S.C. Title 41, 
Sections 33-45), and published in the Federal Register of 
July 20, 1956, under the caption ‘‘Minimum Wage Deter- 
minations: Electric Lamp Industry’’, (b) a declaratory 
judgment that such Determination is unlawful, void and 
of no force and effect, and (c) a stay and preliminary in- 
junction restraining and enjoining Defendant and the afore- 
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said persons from putting into or continuing in effect such 
Determination, pending a final adjudication of this cause. 
Plaintiffs say and allege that: 


1. Plaintiffs, which are corporations incorporated and 
doing business under and in accordance with the laws of 
the various states of the United States, are manufacturers 
of electric lamps, the industry to which the Determination 
is applicable, and supply the kinds of electric lamps cov- 
ered therein to the United States Government and to the 
general public. 


2. Defendant, James P. Mitchell, is now and was at the 
time of said Determination, the Secretary of Labor of the 
United States and as such has his official residence in the 
District of Columbia. 


3. The amount in controversy in this case exceeds the 
sum of $3000, exclusive of interest and costs; and jurisdic- 
tion to entertain this cause and to grant the relief herein 
prayed for, is conferred upon this Court by the following 
United States statutes: Section 10 of the Walsh-Healey 
Public Contracts Act, as amended (U.S.C. Title 41, Sec. 
43(a), Section 10 of the Administrative Procedure Act 
(U.S.C. Title 5, Sec. 1009), and the Declaratory Judgment 
Act (U.S.C. Title 28, Sec. 2201). 


4, The Determination herein complained of, annexed 
hereto as Exhibit 1, was signed by Defendant on July 16, 
1956, and was first made known to the parties affected 
thereby on July 20, 1956 by publication on that date in the 
Federal Register. Such Determination contained a defini- 
tion of the ‘‘Electric Lamp Industry’’ and provided that 
the minimum wages for persons employed therein under 
contracts subject to the Walsh-Healey Act should be not 
less than $1.26 an hour, and authorized a subminimum 
rate for beginners of not less than $1.20 an hour for a 
period not to exceed three months. Such Determination, 
except in one minor particular not relevant here, was an 
affrmance of a proposed determination issued by Defend- 
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ant on April 2, 1956 and published in the Federal Register 
on April 6, 1956, entitled ‘‘Notice of Proposed Determina- 
tion of Prevailing Minimum Wages for the Electric Lamp 
Industry’’, a copy of which is annexed hereto as Exhibit 2. 


5. In making such Determination, Defendant acted arbi- 
trarily and capriciously and in excess of statutory an- 
thority in the following respects: 


(a) Section 1(b) of the Walsh-Healey Act (supra) au- 
thorizes the Secretary of Labor to determine ‘‘the prevail- 
ing minimum wage for persons employed on similar work 
or in the particular or similar industries or groups of in- 
dustries currently operating in the locality in which the 
materials, supplies, articles or equipment are to be manu- 
factured or furnished under said contract’? (U.S.C. Title 
41, Sec. 35(b)) [Emphasis supplied]; but Defendant, ex- 
ceeding and violating this authority, has undertaken to 
determine a nation-wide minimum rate for the entire lamp 
industry in the United States, and a subminimum rate for 
such entire industry. 


(b) Defendant in finding that such wages prevail in the 
lamp industry throughout the United States has disre- 
garded evidence in the record before him which not only 
failed to support any such finding but, on the other hand, 
established overwhelmingly that (i) no single wage rate 
prevails either as a minimum or subminimum wage 
throughout all the lamp industry of the United States; 
(ii) a national wage standard is completely foreign to cus- 
toms and practices of the industry; and (111) collective bar- 
gaining contracts in the industry covering plants in several 
locations—inelading multi-plant contracts between the 
union and the same employer—have not provided a uni- 
form wage standard, but on the contrary recognize local 
area wage differentials among the various locations. 


(c) In making his determination Defendant rejected and 
disregarded evidence offered by Plaintiffs for determining 
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geographic localities appropriate for the establishment of 
minimum wage rates in the industry. 


(d) Although the wage data and record apon which De- 
fendant purportedly based his determination disclose that 
(i) Plaintiffs in terms of employment and production con- 
stitute more than 90% of the industry as defined; (ii) the 
minimum wage rate for each Plaintiff is below even the 
subminimum rate determined; and (iii) the minimum wage 
rates in a great majority of the other 23 companies in the 
industry are lower than Plaintiffs’, the Determination es- 
tablishes as a national minimum the rate of $1.26 an hour, 
which figure is substantially higher than the lowest rate 
for covered workers in effect in each lamp division of the 
several Plaintiffs, notwithstanding that such Determina- 
tion purports to be the minimum wage prevailing in the 
‘¢Eijlectric Lamp Industry’”’. 


(e) Defendant’s determination is not supported by re- 
liable, probative and substantial evidence as required by 
Seetion 10 of the Act (U.S.C. Title 41, Sec. 43(a)) and by 
Section 7(c) of the Administrative Procedure Act (U.S.C. 
Title 5, Sec. 1006(c)). 

{f) The Determination is lacking in validity in that the 
definition of the industry contained therein fails to exclude 
(despite a request of Plaintiffs for such exclusion) such 
lamps ‘‘as may usually be bought in the open market”’, al- 
though the evidence demonstrates that the lamps pur- 
chased by the United States under the General Supply 
Sehedule fall into this category and accordingly are ex- 
empted from the application of the Walsh-Healey Act by 
Section 9 thereof, a prior regulation or interpretation of 
the Secretary of Labor notwithstanding. 


(g) The Notice pursuant to which the hearings were held 
was inadequate to inform Plaintiffs of the issues of the 
proceedings, and omitted issues which Defendant had in- 
formed Plaintiffs were relevant to such proceedings. 














5) 


(h) Notwithstanding that Defendant had imformed 
Plaintiffs in advance of the hearing that evidence on cer- 
tain issues would be considered, Defendant in his determi- 
nation refused to consider such evidence on the ground that 
the issues were limited by the Notice of Hearing. 


(i) Notwithstanding Section 8 of the Administrative 
Procedure Act (U.S.C. Title 5, Sec. 107), Defendant has 
failed to assign reasons for disposing as he did of various 
material issues of fact, law and discretion presented on the 
record for kis consideration. 


(j) Defendant has failed to assign reasons demonstrat- 
ing why in the exercise of his discretion any wage deter- 
mination for the ‘‘Electric Lamp Industry”’ is appropriate 
or necessary and would promote the objectives of the 
Walsh-Healey Act. 


6. By reason of each and all of the matters set forth in 
paragraphs (a) to (j) above, the details of which will be 
fully presented to the Court, the said Determination is 
unlawful and should not be allowed to become or remain 
effective. 


7. Plaintiffs, and other parties to the proceeding during 
the pendency thereof, brought all of the foregoing consider- 
ations to the attention of Defendant and urged them upon 
him, but Defendant disregarded or overruled them all, 
denied their requests for oral argument, and issued such 
Determination and provided that it should become effective 
on August 20, 1956. 


8. Plaintiffs and each of them are adversely affected and 
aggrieved by the said Determination and will be irrepa- 
rably injured and damaged unless the relief prayed for 
herein is granted, Inasmuch as— 


(a) Plaintiffs are now and have been for many years 
regular suppliers of electric lamps to the United States 
under annual contracts (i.e, General Supply Schedule) 
awarded by the General Services Administration and the 
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manufacture and furnishing of such supplies to the United 
States is a substantial part of the business of each Plaintiff. 


{b) Plaintiffs are informed and believe that the General 
Services Administration and various other procurement 
agencies of the Government will shortly desire to purchase 
the types of electric lamps which Plaintiff’s manufacture, 
and will solicit from Plaintiffs bids for the manufacture 
and supply of such products. 


(c) Plaintiffs plan to submit such bids when given an 
opportunity to do so and desire to be eligible to bid upon 
and obtain Government contracts for lamps, free from any 
unlawful requirements. 


{d) As a condition of having their bids considered by 
the General Services Administration and such other agen- 
cies of the Government, Plaintiffs will be required to agree 
to comply with the terms of the said Determination, not- 
withstanding its unlawful character. 


(e) The record of the determination proceedings dis- 
closes the employment by Plaintiffs of numerous produc- 
tion workers, whom the Determination would cover, at 
rates substantially below the rates fixed by the Determina- 
tion and consequently if the Determination is permitted to 
remain in effect, Plaintiffs will either 

(1) be deemed ineligible to bid upon and obtain Govern- 
ment work, thereby suffering the loss of profitable con- 
tracts; or 

{2} in order to comply with such determination— 


(i) will be compelled to make large expenditures in the 
form of wage increases, thereby incurring substantially 
higher operating costs; 

{33) be forced to disregard the wage standards of par- 
ticular labor market areas in establishing wage structures 
for new and existing plants; and 
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(iii) incur heavy expense in instituting a system of wage 
and inventory controls to avoid violation of contract stipu- 
lations. 

Wueneror:z, Plaintiffs pray the Court: 


1. That Defendant be directed to certify and transmit to 
this Court the entire record in the proceeding above re- 
ferred to in order that this Court may fully review the 
same. 


2. That judgment be entered declaring the said Deter- 
mination of Defendant to be unlawful and void. 


3. That Defendant, his agents, representatives and suc- 
cessors in office be permanently restrained and enjoined 
from putting into or continuing in effect the said Determi- 
nation or from enforcing the same. 


4. That pending a complete adjudication of this case, 
Defendant, his agents, representatives and successors in 
office, be temporarily restrained and enjoined from putting 
into or continuing in effect the said Determination or from 
enforcing the same. 


5. That Plaintiffs be granted such other and further re- 
lief as to this Court may seem just and proper. 


Respectfully submitted, 


/S/ Gerarp D. Remuy 
Grrarp D. Remuy 
Attorney for Plaintiffs 
Remy, WEiLits & RHODES 
1120 Tower Building 


Washington 5, D. C. 
Of Counsel 
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VERIFICATION 


District or COLUMBIA, Ss.: 


Gerard D. Reilly, of lawful age, being duly sworn upon 
his oath, says that he is attorney for Plaintiffs herein; that 
he has read the above and foregoing complaint, and that 
the matters and things contained therein are true, as he 
verily believes. 

/S/ Geranp D. Remuzy 
Gzrarp D. Remy 


Subscribed and sworn to before me this ___ day of 
1956. 





Notary Public, D.C. 
Washington, D. C. 
Dated: October 18, 1956 





(Filed October 18, 1956) 


UNITED STATES DEPARTMENT OF LABOR 
DIVISION OF PUBLIC CONTRACTS 
WASHINGTON, D. C. 


(41 CFR, Pazr 202) 
ELECTRIC LAMP INDUSTRY 


Notice of Proposed Determination of Prevailing Minimum Wage 
for the Electric Lamp Industry 

This matter is before the Department pursuant to the 
Act of June 30, 1936 (49 Stat. 2036; 41 U.S.C. sec. 35 et 
seq.), known as the Walsh-Healey Public Contracts Act. 

Notice of a public hearing to be held on April 26, 1955, 
was published in the March 19, 1955 issue of the Federal 
Register (20 F. BR. 1680). Copies of the notice and of a 
press release announcing the hearing were mailed to all 
known trade associations, unions, and other interested per- 
sons in the Electric Lamp Industry. In addition, the press 
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release was distributed to newspapers and to trade publica- 
tions. 

This notice informed interested persons of the time and 
place at which they could appear and offer testimony as to 
(1) the propriety of the definition of the industry pro- 
posed in the notice; (2) the prevailing wages in the in- 
dustry; (3) whether there should be included in any deter- 
mination for this industry provision for the employment of 
learners, beginners or apprentices at subminimum rates 
and on what terms or limitations, if any, such employment 
should be permitted; and (4) whether a single determina- 
tion for all of the area in which the industry operates or 
@ separate determination for each of several different geo- 
graphic areas (including the appropriate limits of such 
areas) should be made. The notice particularly invited 
information with respect to (1) the identity of any prod- 
ucts not now included in the definition of the industry 
which should be included and of any products now included 
which should not be included; (2) the number and location 
of establishments in the industry; (3) the minimum job 
rates paid, the number of workers receiving such wages, 
and the occupations in which they are empolyed; (4) the 
minimum wages paid to apprentices, learners, or begin- 
ners, the scale of wages paid during the apprenticeship, 
learning, or probationary period, the length of such pe- 
riods, the number of workers receiving such wages and the 
occupations in which they are employed; and (5) the ex- 
tent to which there is competition in this industry between 
plants in different geographical areas. The notice also 
made available to interested persons upon request the 
employment and wage data which had been prepared in 
the Department of Labor. 

Pursuant to the notice, a public hearing was commenced 
on April 26, 1955 in the Department of Labor Building, 
Washington, D. C., and concluded on May 27, 1955. At the 
hearing management representatives appeared for the fol- 
lowing, among others: General Electric Company; West- 
inghouse Electric Corporation; Sylvania Electric Products, 
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Inc.; Western Electric Company, Inc.; Tung-Sol Electric 
Inc.; Amplex Corporation; the Lamp Industry Panel (a 
group of manufacturers) ; and the Incandescent Lamp Man- 
ufacturers Association. In addition, representatives of the 
following labor organizations, among others, were present: 
International Union of Electrical, Radio and Machine 
Workers (CIO) ; American Federation of Labor; and Inter- 
national Brotherhood of Electrical Workers (AFL). The 
record was held open until August 17, 1955 for any party 
who wished to present proposed findings and conclusions, 
briefs, reply briefs, or arguments in support thereof. The 
record was certified by Hearing Examiner Clifford P. 
Grant on September 6, 1955. 


Dernomrion. The notice of hearing designated the in- 
dustry as the, Electric Lamp Industry and defined it as 
follows: ‘‘The Electric Lamp Industry is that industry 
which manufactures electric bulbs, tubes and related light 
sources, including but not limited to such products as in- 
candescent filament lamps, sealed beam headlights com- 
posed of a filament in a glass shell, vapor and fluorescent 
lamps, photoflash and photoflood lamps, and the following 
electric lamp components: lead-in-wires, support wires, 
filaments, welds, hooks, and metal bases; provided, how- 
ever, that this definition shall not include electro-therapeu- 
tic lamp units, electronic tubes, x-ray tubes, sealed beam 
headlights composed of an electric lamp enclosed in a 
shell of glass or of glass and metal, carbon are lamps, 
custom made luminous tube signs, electric lighting fixtures, 
plastic lamp bases, chemicals, gases, glass blanks, glass 
tubing, glass rod, and dumet, molybdenum and tungsten 
wire. For the purpose of this definition an electric lamp is 
defined as any device the primary purpose of which is to 
eonvert electric energy into radiation within the visible 
spectrum and/or ultra-violet radiations of wave lengths of 
not less than 500 Angstron units, and/or infra-red radia- 
tion not longer than 100,000 Angstron units.’? The above 
definition was the basis on which the Department of Labor 
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had assembled employment and wage data for the hearing. 

TheLamp Industry Panel proposed that the following 
statement be added to the definition: ‘‘Provided that this 
definition shall have no application to contracts for items 
included therein which are manufactured for or are avail- 
able to commercial as well as Government users’’. This 
proposal obviously relates to the ‘‘open market’’ exemption 
contained in Section 9 of the Act, and not to any matter 
covered by the notice of hearing. 

As the notice clearly indicates, the sole purpose of this 
proceeding is to determine the minimum wage prevailing in 
the Electric Lamp Industry. Plainly, the open market 
exemption has nothing to do with the question of what 
this industry is or what the prevailing minimum wage in 
the industry is. There is no attempt here to determine 
what contracts will be subject to the open market or any 
other exemption. The general interpretation of that ex- 
emption is in fact dealt with in separate published inter- 
pretative rules and regulations. (Rulings and Interpreta- 
tions No. 3, Section 13; Regulations, 41 CFR 201.2(a)) 
Whether the determination, when it is issued, will apply to 
particular procurement contracts for products of the in- 
dustry enumerated in the definition is not only an entirely 
different matter, but it is one which presents questions that 
can only be determined on a case by case basis. 

After full consideration of the record, I find that the 
definition as proposed is appropriate for this industry. 


Locatiry. At the hearing and in post hearing briefs 
arguments were presented by representatives of both 
labor and management with regard to whether recognition 
of a single industry-wide rate would be consistent with the 
statutory language and intent of the Public Contracts Act. 
It was argued by counsel representing the Lamp Industry 
Panel that Section 1(b) of the Act requires that minimum 
rates be established separately for each small geographic 
area in which electric lamps are produced, and that the 
Act cannot be construed as authorizing industry-wide rates. 
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In accordance with this interpretation, the Lamp Industry 
Panel introduced an extensive wage survey of 37 localities 
in which lamp plants are located. It is the Lamp Industry 
Panel’s contention that the localities to be used are those 
areas from which the labor force is drawn, and that each 
of these areas generally conforms to the metropolitan area 
in which the plant is located. 

Labor representatives at the hearing presented argu- 
ments to show that the statutory language and the purpose 
of the Public Contracts Act require a construction which 
would permit recognition of an industry-wide minimum, 
and that the factors present in the Electric Lamp Industry 
require that a single industry-wide minimum be recognized 
in this case. 

The United States Court of Appeals for the District of 
Columbia Circuit has recently confirmed the Secretary’s 
long-standing interpretation of Section 1(b) as authoriz- 
ing the determination of prevailing minimum wages on an 
industry-wide basis. Muttchell v. Covimgton Mills, et al., 
decided December 1, 1955. In upholding an industry-wide 
determination for a branch of the Textile Industry, the 
Court stated that such an industry-wide determination is 
authorized, if indeed not required, by the purposes of the 
Act where ‘‘the competition is industry-wide,’’ and that 
‘¢to fix separate minima according to the wages that pre- 
vail in each separate *° *° * community ° * * would freeze 
the competitive advantage of concerns that operate in low 
wage communities and would in effect offer a reward for 
moving into such communities,’’ which ‘‘[a] obviously ° * * 
would defeat the purpose of the Act.’’ The Court further 
raled that ‘‘it is mot true that the plain meaning of the 
Walsh-Healey Act forbids the Secretary to fix an industry- 
wide minimum’’ and that ‘‘[it] is mot plain that every 
minimum wage determination under the Act must be lim- 
ited to a ‘locality’.’’ Stating that the ‘‘locality’’ phrase 
‘Sig not plainly intended to qualify any other term than 
‘groups of industries’ ’’, the Court upheld the industry- 
wide wage determination there involved both on the basis 
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of the ‘‘similar work’’ and the ‘‘particular industry”’ 
standards. 

Accordingly, there is authoritative and compelling sup- 
port for the conclusion that an industry-wide determination 
is permissible where the marketing and competitive fac- 
tors warrant it. 


MarKETING aND CompetirivE Factors. Electric lamp 
plants are located in various parts of the country, with 
the heaviest concentration being found in the Middle At- 
lantic Region. Of the 63 establishments in the industry, 
25 plants are located in the Middle Atlantic Region, 8 
plants in the New England Region, 5 plants in the Border 
Region, 6 plants in the Southeast and Southwest Regions, 
2 plants in the Middle West Region, 16 plants in the Great 
Lakes Region, and 1 plant in the Pacific Region. 

Virtually all Government purchases of electric lamps are 
made from the Federal Supply Schedule. Eight firms were 
listed in this schedule for the period September 1, 1953 to 
August 31, 1954. To demonstrate the marketing pattern 
of the industry applicable to Government business, the 
Government presented a detailed analysis in tabular form 
of lamp shipments to Air Force and Navy Installations 
for that period, the latest period for which complete data 
were available. This analysis indicates that purchases 
were made under the Federal Supply Schedule from each 
of the eight firms appearing therein. As a result of these 
purchases, lamps valued at approximately two and one- 
half million dollars went to destinations in 17 states and 
the District of Columbia, extending from New York to 
California and New Hampshire to Florida. 

In addition to General Electric, Westinghouse, and Syl- 
vania, five smaller firms were includued among those plants 
making shipments to the Air Force and Navy. Four of 
these were single plant operations and the other firm had 
two plants in the same region, but made deliveries to the 
Government from only one of the two plants. Hach of 
these firms shipped to most of the seven regions designated 
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in the tabulation and two companies shipped to installa- 
tions in all seven regions. In no instance did a majority 
of the shipments of a firm go to any one region. 

Although 40% of all establishments in the industry em- 
ploying 34% of the total covered employees are located in 
the Middle Atlantic Region, according to the Bureau of 
Labor Statistics’ survey, only 19% of the 539 shipments 
to Air Force and Navy Installations went to destinations 
within that region and the value of these shipments repre- 
sented only 7% of the total value of all shipments. 

Each of the three large multi-plant companies (General 
Electric, Westinghouse and Sylvania) has warehouses from 
which Government orders generally are shipped. The stock 
in a warehouse consists of lamps produced in various fac- 
tories of the firm. 

Approximately 90% of the shipments from General Elec- 
tric to the Government are made from the company’s 27 
warehouses distributed throughout the country. Lamps of 
factories located in different sections of the country are 
represented in the stock of each warehouse. The remain- 
ing shipments are made directly from the factories. 

The central warehouse and order service department of 
Westinghouse are located at Trenton and most of the types 
of lamps are stocked there. A Government order placed 
with the Washington or Trenton office of the company 
would ordinarily be filled from stock in that warehouse. | 
If not available there, it would be sent from one of the 
other warehouses to the point where the lamp was to be 
used. An order sent to one of the Westinghouse regional 
offices is handled in a similar manner. If the regional 
oface warehouse does not have an item ordered, the order 
service manager in Trenton would be contacted to deter- 
mine if it were available in any other warehouse. If 
lamps required under a particular purchase order, regard- 
less of point of delivery, were available in only one ware- 
house, they would be supplied from that warehouse. If 
not available in any warehouse, placement of the order 
with a factory for manufacture would not necessarily de- 
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pend upon its nearness to the point of destination, but pos- 
sibly upon the workload of the plant, if the material were 
available at that plant. 

Westinghouse plants at Belleville, New Jersey and Paris, 
Texas manufacture lamp parts which are within the scope 
of the definition. These parts, which go into most or all 
of the finished lamps made by Westinghouse, include lamp 
bases from the Belleville plant and lamp bases, lead wires 
and coils from the Paris plant. The lead wires and bases, 
in addition to being distributed to all Westinghouse lamp 
plants, are also sold to other lamp companies throughout 
the country. 

Sylvania maintains 13 field service warehouses, located 
throughout the country. Each warehouse is supplied by 
the company’s various plants. 

Items listed in contracts between the Government and 
General Electric, Sylvania, and Westinghouse are manu- 
factured in 30 different establishments located in every 
region in which a lamp plant is located. For a large ma- 
jority of the items, deliveries were made from a single 
plant location. (Government Exhibits No. 10-A, 10-B, and 
10-C). Representatives of General Electric, Westinghouse, 
and Sylvania also testified that particular types of lamps 
are manufactured in only one plant. Shipments of these 
lamps would be made from a single plant location to all 
designated points of delivery and therefore would be on a 
nation-wide basis. Furthermore, counsel for the Lamp In- 
dustry Panel stated in his post hearing brief, that his 
group ‘‘has never contended that sales competition among 
lamp producers is not nation-wide’’, and had no objection 
to stipulating ‘‘that the marketing area for which the 
various lamp companies compete is nation-wide’’. 

It is thus apparent that no geographic limitations are 
feasible in this industry. The area of competition is in- 
dustry-wide. Firms, no matter where located, generally 
ship their products all over the country. Multi-plant firms 
do not make every type of lamp in each of their plants, so 
that no plant may be said to serve any specific geographic 
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area exclusively. It is impossible to predict precisely 
where any particular contract materials will be manufac- 
tared when bids are invited. For these reasons I find that 
the locality in which the materials, supplies, articles, or 
equipment are to be manufactured or furnished under Gov- 
ernment contracts extends to all of that area in which the 
industry has its plants, and that geographic differentials 
cannot be adopted for this industry without defeating the 
purposes of the Public Contracts Act. 


NatvurEe anp Apequacy oF Wace Data. The Bureau of 
Labor Statistics’ survey of plants in the Electric Lamp 
Industry (Government Exhibit No. 4) covered all plants 
employing eight or more workers known to be in the Lamp 
Industry as defined. The wage data pertain to a represen- 
tative payroll period in October 1954. 

It was originally estimated that in October 1954 there 
were 62 establishments employing 18,470 covered workers 
in the industry as defined. More than 98% of the 18,470 
covered workers were employed in the 58 plants studied by 
the Bureau of Labor Statistics. After the survey was com- 
pleted and tabulations prepared, information was received 
for an additional plant in the Middle Atlantic Region with 
approximately 250 covered workers. 

Harry M. Douty, Chief of the Division of Wages and In- 
dustrial Relations, of the Bureau of Labor Statistics, 
testified that he believed the omission of this plant did 
not significantly affect any of the tabulations with the pos- 
sible exception of Table 2-B, namely, percentage distribu- 
tion of covered workers in the lowest labor grade with work 
experience of three months or less, by straight-time average 
hourly earnings. On request of Dr. Modley, Lamp Indus- 
try Panel Advisor, however, corrections for the three aver- 
age hourly earnings tabulations were read into the record. 
Also at industry’s request a tabulation of establishments 
and workers by lowest rate actually paid to covered work- 
ers irrespective of work experience was prepared. No ques- 
tion was raised regarding the reliability or completeness of 
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the survey coverage of the Lamp Industry. I find that the 
Bureau of Labor Statistics’ survey adequately reflects the 
wages of all workers employed in the production of prod- 
ucts covered by the definition. 

Locality wage data pertaining to the 37 areas in which 
lamp plants are located were presented by the Lamp In- 
dustry Panel. The Lamp Industry Panel also presented a 
tabulation of ‘‘indicated determinations of prevailing 
wages’’ for each of the 37 localities, based upon lowest 
established starting or hiring rates for all types of work 
and for light repetitive work requiring training of three 
months or less. These tabulations were based upon data 
obtained for the Lamp Industry Panel by the Audits and 
Survey Company. However, in view of my decision to 
make this determination on an industry-wide basis for the 
reasons mentioned above, further consideration of the 
Panel’s data is unnecessary. 

The International Union of Electrical, Radio and Ma- 
chine Workers (CIO) presented data in the form of a 
tabulation of lowest entrance rates and lowest job rates 
in 13 lamp plants where their contracts are in effect. The 
approximate number of workers covered by each contract, 
totalling about 10,600, and the number of workers at the 
lowest entrance rates in each plant are also shown. In an- 
swer to a question raised by Lamp Industry Panel Counsel, 
it was indicated that the products of one of the plants 
(General Electric, Bridgeville, Pennsylvania) are tubing, 
bulb-drawing, cutting and forming. This plant, therefore, 
is outside the scope of the industry as defined for this 
determination. The employment figures were also ques- 
tioned as they do not refer only to workers covered by the 
Walsh-Healey Act. Questions were also raised concerning 
some of the rates shown as well as the method of determin- 
ing the lowest job rate. 

A tabulation of starting rates and job rates in 9 lamp 
plants having contracts with an independent union was 
also presented. The products of three of the plants, how- 
ever, as shown in the table, are outside the scope of the 
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industry as defined for this determination. In addition to 
‘hiring in’? rate, the lowest job rate and ‘‘second labor 
grade’’ rate for day work and piecework earnings in low- 
est labor grade are also shown for each plant. 

Wage and employment data were presented for 16 elec- 
tric lamp establishments ‘‘with non-selective hiring pol- 
icies’’ by the Incandescent Lamp Manufacturers’ Associa- 
tion. The information indicates the starting or hiring rate 
and lowest rate actually paid, number of establishments 
and covered workers, by five cent intervals. These 16 
plants were all included in the data presented by the Bu- 
reau of Labor Statistics. 

It is apparent from the foregoing description of the wage 
data presented at the hearing, that they are ample to make 
an industry-wide determination for the Electric Lamp In- 
dustry. 

RECOMMENDATIONS ON Prevarixc Mrxosum Waces. The 
International Union of Electrical, Radio and Machine 
Workers (CIO) recommended an industry-wide prevailing 
minimum rate of not less than $1.30 an hour for all covered 
workers, based upon an analysis of the Bureau of Labor 
Statistics Tables 2, 2-A, and 5, and the IUE tabulation of 
lowest entrance and job rates (IUE-CIO Exhibit No. 1). 

The International Brotherhood of Electrical Workers 
(AFL) also requested an industry-wide minimum rate of 
$1.30 an hour for all covered workers. The American Fed- 
eration of Labor representative also recommended a rate 
of at least $1.30 an hour based on the data shown in Bureau 
of Labor Statistics Tables 5 and 2-A and also on the fact 
that increases had been negotiated in some plants since 
October 1954, the date of the Bureau of Labor Statistics’ 
survey. Although the American Federation of Labor rec- 
ommendation was intended to apply to all covered workers, 
it was stated that if a choice is to be made between the 
establishment of a $1.30 minimum rate with a tolerance for 
beginners as against a lower minimum rate to apply to 
all workers, their preference would be the former. 
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A minimum of $1.35 an hour was recommended by an 
independent union. Data presented in its own tabulation, 
as well as Bureau of Labor Statistics Tables 2-A, 3 and 5 
served as a basis for this recommendation. 

Charts and tabulations were presented by the Lamp In- 
dustry Panei Advisor, Dr. Rudolph Modely, pertaining to 
both the method of determining a prevailing minimum wage, 
and what the rate should be. Industry Exhibit No. 38-A, 
based on Bureau of Labor Statistics’ survey data, was 
introduced to show that the Lamp Industry Panel’s anal- 
ysis of straight-time average earnings data indicates a 
nation-wide determination of $1.00 an hour. It further 
undertakes to show that if different processes of analyzing 
the established minimum rate data are used, determina- 
tions of $0.91 an hour and $1.23 an hour may be found. 
However, although data were presented to show what the 
Lamp Industry Panel believes the minimum rate determi- 
nation should be if based upon nation-wide data and upon 
wages actually paid, it was contended that the determina- 
tion should be made on the basis of tables showing lowest 
established hiring rates of all manufacturing establish- 
ments located within so-called ‘‘wage areas’’. In line with 
this, Industry Exhibit No. 45 was presented, showing the 
Lamp Industry Panel’s proposed determination of the pre- 
vailing minimum wage for each of 37 areas in which elec- 
tric lamp plants are located, based on the lowest estab- 
lished hiring rates. Two sets of proposals were made, one 
based on rates established for all types of work, and the 
other based on rates established for ‘‘light, repetitive work 
requiring training of three months or less.’’ Both sets of 
rates are based on employments in various industries in 
the given wage areas and not on plants in the lamp indus- 
try alone. 

The Incandescent Lamp Manufacturers’ Association, an 
organization of 16 small firms which maintained that they 
have ‘‘non-selective hiring policies’’, requested two deter- 
minations, one for the big corporations which have ‘‘selee- 
tive hiring policies’’, very large production, and high wage 
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rates, and another for the group of firms ‘‘That does not 
have the selective hirings or more liberal approach to the 
hirings and that have a substantially lower wage rate’’. 
However, no specific rates were proposed. The wage data 
for these 16 establishments are included in the record, and 
therefore will have appropriate weight in the determina- 
ion. 

Awatysis oF Wace Data. The prevailing minimum rates 
proposed by the unions ($1.30 and $1.35 an hour) appear 
high since establishments paying all workers at least $1.30 
an hour are in the minority. The evidence submitted by 
the American Federation of Labor that increases have been 
negotiated in some plants since October, 1954, the date of 
the Bureau of Labor Statistics survey, is not sufficiently 
specific to Justify a conclusion that these plants have be- 
come a majority. Plainly establishments with lowest paid 
actual rates of $1.35 an hour are even smaller in number 
(Bureau of Labor Statistics Table 3-B). If consideration 
is limited to covered workers exclusive of those in the lowest 
labor grade with work experience of three months or less 
(Bureau of Labor Statistics Table 3 and data reported for 
the sixty-third plant), a minority of the 63 establishments 
paid $1.30 or more an hour, and one-third of the plants paid 
$1.35 or more an hour to all workers in this category. 
Lowest established hiring rates of $1.30 or more were re- 
ported by 35% of the 60 plants reporting established hiring 
rates (Bureau of Labor Statistics Table 4). 

Bureau of Labor Statistics Table 3 and data for the 
sixty-third plant show that 56% of the 63 establishments 
with 77% of the total covered worker employment paid at 
least $1.26 an hour to all covered workers, exclusive of those 
in the lowest labor grade with work experience of three 
months or less. No higher minimum rate for such workers 
was actually paid by a majority of the establishments em- 
ploying a majority of the covered workers. Bureau of 
Labor Statistics Table 3-B indicates that more than half 
(51%) of the 63 establishments which employed 75% of 
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the 18,732 covered workers, paid all covered workers, irre- 
spective of work experience, at least $1.26 an hour. 

Consideration has also been given to the lowest estab- 
lished rates in lamp plants effective after work experience 
of three months (Bureau of Labor Statistics Table 4A), 
although some reported rates may not have been paid dur- 
ing a recent period. Nearly one-half (47%) of the 60 
establishments reporting such established rates, had rates 
of $1.26 or more. Approximately two-thirds of the covered 
workers in the 60 plants were employed in the 25 plants 
with rates of a $1.26 or more. 

The 14 plants for which entrance and job rates are 
shown in IUE-CIO Exhibit No. 1 all had lowest job rates 
in excess of $1.26. Though not material, it may be noted 
that the product of one plant is outside the scope of the 
industry. 

The survey of starting rates and job rates in the inde- 
pendent union’s lamp plants, made in March 1955, shows no 
plant with a job rate as low as $1.26. Data are shown for 
nine plants, but three of these (Niles, Mahoning, and 
Bucyrus) are outside the definition of the industry. 

Therefore, based upon the above information, I find that 
the prevailing minimum hourly wage in the Electric Lamp | 
Industry is $1.26 an hour for all covered workers exclu- — 
sive of those in the lowest labor grade with work experi- _ 
ence of three months or less. 


Susminrucm Rates. The unions recommended that no | 
tolerance be provided for inexperienced workers. There is | 
no mention of tolerance for beginners or apprentices in © 
either the Lamp Industry Panel’s Summary of Indicated — 
Nation-wide Determinations on the basis of the Bureau of | 
Labor Statistics survey (Industry Exhibit No. 38-A) or in | 
the indicated area determinations (Industry Exhibit No. | 
45). In general, however, these proposals were based on © 
established hiring rates which would be applicable to be- | 
ginners. : 

Separate wage data were collected by the Bureau of | 
Labor Statistics for beginners (those in the lowest labor © 
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grade with work experience of three months or less), and 
those data justify a separate determination for such 
workers. 

Thirty-one (52%) of the 60 establishments having estab- 
lished hiring rates reported lowest established rates of 
$1.20 an hour of more (BLS Table 4). More than three- 
fourths (78%) of the total covered workers in the 60 estab- 
lishments were employed in the 31 establishments with rates 
of $1.20 or more. Only a minority of the 60 plants had 
established hiring rates above $1.20 an hour. Considera- 
tion has also been given to BLS Table 3-A which shows the 
lowest rate actually paid to covered workers in the lowest 
labor grade with work experience of three months or less. 
Sixty-six percent of the covered workers in the 34 (56%) 
establishments employing such workers at the time of the 
wage survey were employed in those plants paying more 
than $1.20 an hour to all covered workers. 

IUE-CIO Exhibit No. 1 shows lowest entrance rates of 
$1.20 an hour or more for all 14 establishments. ‘‘Hiring- 
in’’ rates of $1.20 an hour or more also were reported for 
the 9 lamp plants having contracts with an independent 
anion. 

Guided by the above information, I conclude that an 
hourly wage rate of $1.20 an hour shall be permitted for 
beginners with 480 hours or less experience. 

The record indicates that apprentices are not widely 
employed in the industry. However, since it has consist- 
ently been the policy of the Department to encourage the 
training of workers in the skilled trades, it appears appro- 
priate to permit employment of bona fide apprentices at 
rates lower than $1.26 provided their employment is in ac- 
cordance with standards approved by the Bureau of Ap- 
prenticeship, United States Department of Labor. 

The general regulations presently permit employment of 
handicapped workers at subminimum rates on contract 
work under the Act. This authorization was not an issue 
in the proceedings. For purposes of clarity, however, it 
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appears advisable to include in the determination a specific 
authorization for such employment. 


Proposep DETEEMrINaTion. Accordingly, upon the find- 
ings and conclusions stated herein, notice is hereby given 
that I propose to amend Title 41 of the Code of Federal 
Regulations, Part 202, by the addition of Section 202.53 (41 
CFR, Part 202) to read as follows: 


Section 202.53 Electric Lamp Industry. (a) Definition. 
The Electric Lamp Industry is defined as that industry 
which manufactures electric bulbs, tubes and related light 
sources, including but not limited to such products as in- 
candescent filament lamps, sealed beam headlights com- 
posed of a filament in a glass shell, vapor and fluorescent 
lamps, photoflash and photoflood lamps, and the following 
electric lamp components: Lead-in-wires, support wires, 
filament, welds, hooks, and metal bases; provided, however, 
that this definition shall not include electro-therapeutic 
lamp units, electronic tubes, x-ray tubes, sealed beam head- 
lights composed of an electric lamp enclosed in a shell of 
glass or of glass and metal, carbon arc lamps, custom made 
luminous tube signs, electric lighting fixtures, plastic lamp 
bases, chemicals, gases, glass blanks, glass tubing, glass rod, 
and dumet, molybdenum and tungsten wire. For the pur- 
pose of this definition an electric lamp is defined as any 
device the primary purpose of which is to convert electric 
energy into radiation within the visible spectrum and/or 
into ultra-violet radiations of wave lengths of not less than 
500 Angstrom units, and/or infra-red radiation not longer 
than 100,000 Angstrom units. 


(b) Minimum wages. The minimum wage for persons 
employed in the manufacture or furnishing of products of 
the electric lamp industry under contracts subject to the 
Walsh-Healey Public Contracts Act shall be not less than 
$1.26 an hour arrived at either on a time or incentive basis. 


(c) Submimimum wages authorized. (1) Beginners may 
be employed at wages not less than $1.20 an hour for a 
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period not to exceed 480 hours. A beginner for the pur- 
pose of this determination is a worker who has had no 
more than 480 hours of experience in the plant. 


(2) (i) Handicapped workers may be employed in the 
industry at wages below the applicable minimum wage 
specified by the Fair Labor Standards Act of 1938 upon 
the same terms and conditions as are prescribed for the 
employment of handicapped workers by the regulations 
of the Administrator of the Wage and Hour Division of 
the Department of Labor (29 CFR, Parts 524 and 525) un- 
der Section 14 of the Fair Labor Standards Act. 


(ii) The Administrator of the Public Contracts Divi- 
sion is authorized to issue certificates under the Public 
Contracts Act for the employment of handicapped workers 
not subject to the Fair Labor Standards Act or subject to 
different minimum rates of pay under the two Acts, at ap- 
propriate rates of compensation and in accordance with 
the standards and procedures prescribed by the applicable 
regulations issued under the Fair Labor Standards Act. 


(3) (i) Apprentices may be employed at wage rates be- 
low the statutory minimum of the Fair Labor Standards 
Act upon the same terms and conditions as are prescribed 
for the employment of apprentices by the regulations of 
the Administrator of the Wage and Hour and Public Con- 
tracts Divisions of the United States Department of Labor 
{29 CFR, Part 521), under section 14 of the Fair Labor 
Standards Act. 


(3) (ii) Apprentices may be employed at wage rates 
equal to or in excess of the statutory minimum of the Fair 
Labor Standards Act but less than $1.26 an hour, provided 
the apprentice is employed under a written apprenticeship 
agreement or program which is recorded as meeting the 
standards of a State Apprenticeship Agency recognized by 
the Bureau of Apprenticeship, United States Department 
of Labor; or the standards of the Bureau of Apprentice- 
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ship, United States Department of Labor, or which sub- 
stantially conforms to such standards. 


(d) Effect on other obligations. Nothing in this section 
shall effect any obligations for the payment of minimum 
wages that an employer may have under any law or agree- 
ment more favorable to employees than the requirements 
of this section. 


Within thirty days from the date of the publication of 
this notice in the Federal Register, interested parties may 
submit written exceptions to the proposed actions above 
described. Exceptions should be addressed to the Secre- 
tary of Labor, United States Department of Labor, Wash- 
ington 25, D. C. 


Signed at Washington, D. C., this 2nd day of April 1956. 


James P. Mrrcowers 
Secretary of Labor 


Published in Federal Register, April 6, 1956. 





(Filed October 18, 1956) 


UNITED STATES DEPARTMENT OF LABOR 
PUBLIC CONTRACTS DIVISION 
WASHINGTON, D. C. 


Trrte 41—Pusric Contracts 
Parr 202—Minrmium Wace Determinations 
ELECTRIC LAMP INDUSTRY 


This matter is before the Secretary of Labor for decision 
on the exceptions which have been filed to the proposed 
determination of prevailing minimum wages for the electric 
lamp industry as published in the Federal Register on 
April 6, 1956 (21 F. R. 2249). 

The Interlectric Corporation, Solar Electric Corporation, 
and Bond Electric Division except to the proposed deter- 
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mination on the ground that it will bear with particular 
force on the small producers in the industry, who have 
only recently obtained relief from the monopolistic prac- 
tices of certain larger producers. The determination pro- 
posed will not, of course, require the smail producers to 
observe any higher minimum wage for their employees 
than it requires of the large producers, nor any higher one 
than has been found to be prevailing in their industry. It 
does not appear, therefore, to bear unfairly on them. 

It does appear, however, that on the Government con- 
tract work to which it applies, the determination proposed 
will require a wage adjustment of larger proportion among 
the small producers than the one required for large pro- 
ducers. The lower minimum wages being paid by these 
small producers are described by one of them as their ‘‘one 
competitive advantage over the major companies.’’ But, 
as the Supreme Court noted in Perkins v. Lukens Steel Co., 
310 U. S. 113, ‘‘This Act’s purpose was to impose obliga- 
tions upon those favored with Government business and 
to obviate the possibility that any part of our tremendous 
national expenditures would go to forces tending to depress 
wages and purchasing power and offending fair social 
standards of employment.’’ Certainly it is not inconsistent 
for the Government, having deprived the larger producers 
of their unfair competitive advantage by suit under the 
anti-trust statutes, now to require the smaller producers 
of the industry to pay not less than the minimum prevail- 
ing wage for their industry in Government contract work 
by an appropriate wage determination under the Walsh- 
Healey Public Contracts Act. To do otherwise would 
grant the smaller units of the industry an unfair competi- 
tive advantage over the larger units, and validate depres- 
sion of wages and purchasing power, and offend fair social 
standards of employment, which the Walsh-Healey Public 
Contracts Act specifically condemns. These exceptions are 
overruled. 

The Lamp Industry Panel has filed several objections to 
the proposal because the determination is based on data 











27 


restricted to wages paid in the electric lamp industry and 
does not rest on data in the record as to wages paid in 
other industries in the communities where lamps are made. 
No one has suggested that this determination be given 
effect in any Government contracts other than those for 
electric lamps. The requirement in section 1(b) of the Act 
that the Secretary of Labor determine the minimum wage 
actually ‘‘prevailing’’ in industry, rather than to fix one 
in his discretion, requires, of course, that the determination, 
for application only in this particular industry, be based on 
the wages paid in it rather than those paid in other indus- 
tries. Accordingly, these objections are overruled. 
Exception has also been taken ‘‘to the reliance of the 
Secretary upon wage practices in the number of plants or 
establishments in the industry rather than upon such prac- 
tices in the number of companies in the industry.’’ It is 
contended by the Lamp Industry Panel that a great ma- 
jority of the lamp companies operate plants where wages 
substantially below $1.26 are actually paid to experienced 
workers and that every lamp company has an established 
minimum rate in one or more of its plants which is substan- 
tially below the proposed rate of $1.26 an hour. This argu- 
ment does not take into consideration the fact that over 
three-fourths (77 percent) of the employees in the industry 
are employed in 35 plants (56 percent) which pay no ex- 
perienced worker less than $1.26 an hour. The record 
indicates that at least this rate was paid by General Elec- 
trie in 18 of its 19 plants, by Westinghouse in 5 of its 9 
plants and by Sylvania in 5 of its 8 plants. Smaller com- 
panies (including Tung-Sol in at least 1 of its 2 plants) com- 
prise the remainder of the 35 plants paying experienced 
workers not less than $1.26 an hour. The ‘‘number of 
companies’’ test would thus ignore all of that substantial 
part of the industry composed of the multi-plant companies 
except the single lowest wage plant of each of those com- 
panies. All of the employment in all of the plants of each 
of those companies would then be counted as though em- 
ployed in its lowest wage plant. Plainly, a determination 
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of ‘‘the prevailing minimum wages for persons employed’’, 
{section 1(b) of the Act) depends entirely on the wages 
paid those persons, rather than the identity of the employer 
who operates the plants in which they work. Yet under the 
“number of companies’’ test, the rate to be determined 
could be affected substantially by transfers in the manage- 
ment of the several plants without the slightest change in 
the wages paid to the persons employed in them. Surely 
such a capricious method of determining prevailing mini- 
mum wages cannot be regarded as required by the Act, and 
this exception is overruled. 

Exceptions to the tolerance on the wage rate of $1.20 per 
hour proposed for beginners have been filed on behalf of 
the Lamp Industry Panel and the International Union of 
Electrical, Radio and Machine Workers, AFL-CIO, the 
former urging that on an actual payment basis the pro- 
posed rate should be lower, and the latter objecting to any 
tolerance wage rate for beginners in this industry. 

The evidence discloses that 31 (52%) of the 60 plants 
which reported established hiring rates, reported such rates 
at $1.20 an hour or more, and that more than three-fourths 
of all covered employees in the industry were employed in 
these 31 plants. Although 26 of these 60 plants were not 
at the time of the survey employing any workers in the 
lowest labor grade with three months of plant experience 
or less, and, consequently, were not paying any worker the 
lowest established hiring rates at that time, there is no 
proof that these rates had been or would be inoperative or 
that they were other than bona fide. For purposes of this 
determination lowest established hiring rates are con- 
sidered to be the same as the lowest rates established for 
employees in the lowest labor grade who have three months 
of plant experience or less. For these reasons and for the 
reasons stated in the proposed determination, each of the 
exceptions filed in opposition to the proposed tolerance 
authorizing the subminimum rate of $1.20 an hour for be- 
ginners is overruled. 
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The Lamp Industry Panel has also excepted to the period 
of 480 hours provided in the proposal for the employment 
of beginners. Since the only evidence contained in the 
record, in relation to this exception, is limited to such em- 
ployment in intervals of one, two and three months the 
Lamp Industry Panel’s objection is sustained and the 
proposed tolerance of 480 hours will be changed to one of 
three months duration. 

I conclude, therefore, that the employment of beginners 
at subminimum rates should be authorized, and that a wage 
rate of $1.20 an hour, arrived at either on a time or in- 
centive basis, for a period not to exceed three months, is 
appropriate and shall be permitted for beginners in the 
electric lamp industry. 

Several other objections were filed by the Lamp Industry 
Panel. Careful consideration has been given each of them. 
Most of them are restatements of points fully considered 
in the proposed determination, and none of them requires 
further discussion here. Each of them is overruled. 

In view of the general provision in 41 CFR 201.1101 for 
the employment of handicapped workers at lower rates 
than the one determined to be prevailing, the provisions in 
the proposal relating to handicapped workers will not 
appear in this order. The technical terminology of the 
provision for apprentices will be changed to accord with 
present practices in this regard. 

Accordingly, pursuant to authority vested by the Walsh- 
Healey Public Contracts Act (49 Stat. 2036; 41 U.S.C. 35 
et seq.) Title 41, Code of Federal Regulations, Part 202, 
is hereby amended by the addition of the following section: 

Section 202.53 Electric lamp industry. (a) Definition. 
The electric lamp industry is defined as that industry which 
manufactures electric bulbs, tubes and related light sources, 
including but not limited to such products as incandescent 
filament lamps, sealed beam headlights composed of a fila- 
ment in a glass shell, vapor and fluorescent lamps, photo- 
flash and photofiood lamps, and the following electric lamp 
components: Lead-inwires, support wires, filament, welds, 
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hooks, and metal bases; provided, however, that this defi- 
nition shall not include electro-therapeutic lamp units, 
electronic tubes, x-ray tubes, sealed beam headlights com- 
posed of an electric lamp enclosed in a shell of glass or of 
glass and metal, carbon are lamps, custom made luminous 
tube signs, electric lighting fixtures, plastic lamp bases, 
chemicals, gases, glass blanks, glass tubing, glass rod, and 
dumet, molybdenum and tungstem wire. For the purpose 
of this definition an electric lamp is defined as any device 
the primary purpose of which is to convert electric energy 
into radiation within the visible spectrum an/or into ultra- 
violet radiations of wave lengths of not less than 500 
Angstrom units, and/or infra-red radiation not longer than 
100,000 Angstrom units. 


(b) Minimum wages. The minimum wage for persons 
employed in the manufacture or furnishing of products of 
the electric lamp industry under contracts subject to the 
Walsh-Healey Public Contracts Act shall be not less than 
$1.26 an hour arrived at either on a time or incentive basis. 


(ce) Subminimum wages authorized. (1) Beginners may 
be employed at wages not less than $1.20 an hour, arrived 
at either on a time or incentive basis, for a period not to 
exceed three months. A beginner for the purpose of this 
determination is a worker who has had no more than 
three months experience in the plant. 


(2) Apprentices may be employed at wages less than ° 
$1.26 an hour upon the same terms and conditions as are 
prescribed for the employment of apprentices by the regu- 
lations of the Administrator of the Wage and Hour Divi- 
sion of the United States Department of Labor (29 CFR 
Part 521), under section 14 of the Fair Labor Standards 
Act. The Administrator of the Public Contracts Division 
is authorized to issue certificates under the Public Con- 
tracts Act for the employment of apprentices in accordance 
with the standards and procedures prescribed by the appli- 
eable regulations issued under the Fair Labor Standards 
Act. 
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(d) Effect on other obligations. Nothing in this section 
shall affect any obligations for the payment of minimum 
wages that an employer may have under any law or agree- 
ment more favorable to employees than the requirements of 
this section. 

(e) Effective date. This section shall be effective and 
the minimum wages herein established shall apply to all 
contracts subject to the Public Contracts Act bids for 
which are solicited or negotiations otherwise commenced 
on or after August 20, 1956. 


Signed at Washington, D. C., this 16th day of July, 1956. 


James P. Mrrower. 
Secretary of Labor 


Published in Federal Register July 20, 1956. 
Note: Handicapped workers may also be employed below 
the prevailing minimum wage applicable under section 1(b) 


under the terms and procedures specified in Section 201.- 
1102 of the General Regulations. 





(Filed December 31, 1956) 
Answer 


Now comes the defendant James P. Mitchell, Secretary 
of Labor, by his attorneys, and for answer to the complaint 
alleges as follows: 


First DEFENSE 


1. Defendant admits plaintiffs are corporations and 
mantfacturers of electric lamps, and that the Determina- 
tion complained of is applicable to the Electric Lamp In- 
dustry, and except as so admitted defendant avers that 
he has no knowledge or information sufficient to form a 
belief as to all other allegations of paragraph 1 of the 
complaint. 
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2. Defendant admits the allegations of paragraph 2 of 
the complaint. 


3. Defendant denies the allegations of paragraph 3 of 
the complaint. 


4. Defendant denies the allegation of paragraph 4 of the 
complaint that the Determination was first made known to 
the parties affected on July 20, 1956, and alleges that the 
document was filed with the division of the Federal Regis- 
ter and notice thereof given to the public by placing it on 
public display on July 19, 1956 pursuant to the require- 
ments of the Federal Register Act (4 4U.S.C. 302 and 304). 
Defendant admits the remaining allegations of this para- 
graph. 


5. Defendant denies the allegations of paragraph 5. 


6. Defendant denies the allegations of paragraph 6 of 
the complaint. 

7. Defendant denies the allegations of paragraph 7 of 
the complaint, except he admits that he denied plaintiffs’ 
requests for oral argument and that he issued the Deter- 
mination to become effective August 20, 1956. 


8. Defendant admits that procurement agencies of the 
Government intend to purchase electric lamps of the types 
covered by the Determination and will solicit bids therefor 
and that in the performance of any resulting contracts in 
excess of $10,000 the successful bidder will be required to 
agree to comply with the Determination. Defendant is 
without knowledge or information sufficient to form a belief 
as to the allegations contained in subparagraphs (a), (b) 
and (c) of paragraph 8 of the complaint, and except as to 
the matters admitted denies each and every allegation of 
paragraph 8 of the complaint. 


Szeconp DEFENSE 


The Court is without jurisdiction of this action, in that 
there exists no case or controversy within the meaning of 
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Article 3 Sections 1 and 2 of the Constitution of the United 
States. 
Txiep DEFENSE 


Bach plaintiff lacks standing to sue in that each fails to 
qualify as a person ‘‘adversely affected or aggrieved’’ by 
the Determination, within the meaning of Section 10(b) of 
the Walsh-Healey Public Contracts Act, as amended. 


FovrtH DEFENSE 


There is no actual controversy between any plaintiff and 
the defendant within the meaning of the Declaratory Judg- 
ments Act (28 U.S.C. 2201). 


Firre DEFENSE 


The determination of the prevailing minimum wage for 
the Electric Lamp Industry is valid and has been duly ren- 
dered and promulgated in accordance with applicable law. 


Srxta DEFENSE 


The complaint fails to state a claim on which relief can 
be granted. 


WHEREFORE, defendant prays that the complaint be dis- 
missed and that he recover his costs and disbursements 
herein. 





/s/ GeorceE CocHran Dovus 
Grorce CocHran Dovs 
Assistant Attorney General 


/s/ Ourver GascH 
Oniver Gascu 
United States Attorney 


/s/ DonaLtp B. MacGurveas 
DonaLtp B. MacGurveas 
/s/ AztHuR H. Frroure 
Aznruur H. Frroure 
Attorneys, Department of Justice 








Of Counsel: 


Srvuart Roraman 
Solicitor of Labor 


JouN J. Base 
Bessie Marcouroy 
Assistant Solicitors of Labor 


Wrumum A. Lowe 
Attorney, Department of Labor 





(Filed February 19, 1957) 
Deofendant’s Motion to Dismiss and for Summary Judgment 


Now comes the defendant, James P. Mitchell, Secretary 
of Labor, and upon all the pleadings and the record of the 
administrative proceedings, respectfully moves this Court 
to dismiss the complaint on the ground that all plaintiffs 
are without standing to sue, in that: 


1. The plaintiff Consolidated Electric Lamp Com- 
pany already pays all its employees in the industry 
wages equal to or greater than the amounts provided 
in the prevailing minimum wage determination of 
which it complains; 

2. The plaintiffs General Electric Co., and Tung-Sol 
Electric, Inc., already pay to all of their employees 
who work on the government contracts to which the 
determination applies wages which are equal to or 
greater than the amounts it provides: 


3. The plaintiffs Sylvania Electric Products, Inc., 
and Westinghouse Electric Corporation, operate a ma- 
jority of their electric lamp plants in compliance with 
the wage requirements of the determination. Such 
plants are wholly adequate to perform the Government 
contract work, to which the determination is restricted 
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and neither of these plaintiffs need suffer any damage 
or injury from the action complained of. 


Alternatively, in the event that the motion to dismiss 
is not granted, the defendant moves for summary judg- 
ment on the ground that there is no genuine issue as to any 
material fact and that the defendant is entitled to judg- 
ment as a matter of law. 

In support of this motion the Court is respectfully re- 
ferred to the annexed memorandum of points and au- 
thorities. 

Grorce CocuEan Dovs 
Assistant Attorney General 


Onrver GascxH 
United States Attorney 


Donatp B. MacGurveas 
Arruur H. Frrovre 
Attorneys, Department of Justice 
Of Counsel: 


Srvart RorHMaN 
Solicttor of Labor 


JOHN J. BaBE 
Bessre Marcoury 
Assistant Solicitors of Labor 


Wuuum A. Lowz 
Attorney, Department of Labor 





Affidavit of Harry Weiss 


Crry or WaSHINGTON, 
District oF COLUMBIA, SS.: 


Harry Weiss, being duly sworn, deposes and says: 


That he is Assistant Administrator of the Wage-Hour 
and Public Contracts Divisions of the U.S. Department 
of Labor in charge of the Office of Wage Determinations. 
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Under the general direction of the Administrator he is 
responsible for the conduct of the Walsh-Healey wage de- 
termination program including: (a) the organization and 
conduct of labor-management panels to obtain the views 
of labor and management on industry definitions and wage 
surveys; (b) the formulation of wage surveys to be con- 
ducted by the Bureau of Labor Statistics; (c) the schedul- 
ing of public hearings and the supervision of economists 
presenting testimony at these hearings; and (d) the anal- 
ysis of the records of the hearings and the preparation of 
a prevailing minimum wage recommendation for consider- 
ation of the Administrator. 

Under deponent’s direction the evidence of record in the 
administrative proceedings for the determination of the 
prevailing minimum wages in the electric lamp industry 
has been analyzed and studied, disclosing the following 
facts as to each of the plaintiffs as of October, 1954, to 
which the wage data basic to the determination is respon- 
sive. 


1. General Electric Company. This company was 
shown to have 21 plants engaged in producing the 
products of the industry. 19 plants by name and loca- 
tion were identified on the record by representatives 
of this plaintiff as those in which every electric lamp 
specified in the company’s contract with the Govern- 
ment was stated to be manufactured. Analysis of the 
record shows that these 19 plants then had minimum 
job rates of $1.26 an hour (or more) required by the 
Secretary’s determination (T. 283, 639-641; I.U.E. Exh. 
No. 1 and Govt. Exh. No. 4 (Tables 3 and 4) and 10-C). 


2. Westinghouse Electric Corporation. Counsel for 
this plaintiff at the administrative hearing also iden- 
tified the specific plants producing the type of lamps 
called for by its contract with the Government. As of 
October 1954, 4 of such 7 plants of this corporation 
paid all experienced workers $1.26 an hour or more 
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(T. 452-454 and 561; LU.E. Exh. No. 1 and Govt. Exh. 
No. 4, Tables 3 and 4). 


3. Sylvania Electric Products, Inc. Counsel for this 
plaintiff also identified the specific plants producing 
the type of lamps called for by its contract with the 
Government. In 4 of these 6 plants all experienced 
workers as of October 1954 were being paid a mini- 
mum job rate of $1.26 an hour or more( T. 284 and 561; 
LU.E. Exh. No. 1 and Govt. Exh. No. 4, Tables 3 and 
4). 


4. Consolidated Electric Lamp Company. Evidence 
of record in the administrative proceedings (I.U.E. 
Exh. No. 1) shows that in the only plant of this plain- 
tiff the minimum job rate paid was $1.295 an hour or 
higher than the $1.26 determined by the Secretary. 
However, as of January 1957 the minimum job rate 
paid by this company was $1.345 per hour. 


3. Tung-Sol Electric, Inc. This company has two 
plants. The administrative record fails to disclose 
any facts as to the specific products manufactured at 
the Boyertown, Pennsylvania, plant or any evidence as 
to the minimum or any other wages paid in it. The 
record only discloses that the main plant located in 
Newark, New Jersey, is the only one in which this 
plaintiff makes and from which it exclusively delivers 
electric lamps to the Government. The minimum job 
rate in this plant as of October 1954 is shown by the 
record to have been $1.42 an hour, or even then sub- 
stantially in excess of the minimum wage determined 
by the Secretary. 


I have read the affidavits filed by plaintiffs with their 
Motion for Summary Judgment in this action. Only the 
affidavit of Rudolf Modley discusses minimum wage rates. 
The minimum wage rates cited in Mr. Modley’s affidavit 
are not the rates currently paid by plaintiffs at each of 
their plants, but are minimum wage rates ‘‘established”’ 





38 


for payment to experienced workers in October 1954. A 
substantial number of these minimum wages are not those 
actually paid to experienced workers in such plants at that 
time, but represent lower policy wage rates, also some- 
times referred to as ‘‘paper rates’’. The minimum wage 
determined by the Secretary is usually based upon the 
minimum wages actually paid to experienced workers in the 
plants included in the industry, as was done here. 

None of plaintiffs’ affidavits discusses or discloses the 
current minimum wages actually paid in the plants of the 
plaintiffs, nor those paid as of the effective date of the 
Secretary’s determination, nor as of the date of the filing 
of plaintiffs’ complaint. 

Under your deponent’s direction published wage data 
on hourly rates paid in the electric lamp industry since 
October 1954 have been examined. The average hourly 
earnings data, published by the Bureau of Labor Statistics 
of the United States Department of Labor in the authori- 
tative ‘‘Monthly Labor Review’’, shows that between Octo- 
ber 1954 and November 1956, when this action was insti- 
tated, the gross average hourly earnings of production 
workers in the electric lamp industry have increased by 
21¢ per hour, from $1.69 to $1.91.". Application of overtime 
adjustment factors to the gross hourly earning figures 
shows that the straight-time average hourly earnings of 
employees in the industry increased from $1.64 per hour 
in October 1954 to $1.85 per hour in November 1956, or an 
increase also of 21¢ per hour. 

Also under direction of deponent there have been ex- 
amined copies of collective bargaining agreements entered 
into by each of the plaintiffs and filed with the Bureau of 
Labor Statistics. These agreements indicate increases in 
the minimum wages paid by plaintiffs since October 1954. 
These increases by plaintiffs are as follows: General Elec- 
tric Company 14¢ per hour; Westinghouse Electric up to 





2 Monthly Labor Review, May 1950, ‘‘Eliminating Premium Overtime from 
Hourly Earnings in Mannfacturing’’. 
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20¢ per hour; Sylvania Electric up to 25¢ per hour; Tung- 
Sol Electric 23¢ per hour; Consolidated Electric 10¢. The 
General Electric Company, the Westinghouse Electric Cor- 
poration and Sylvania Electric Products, Inc. have the an- 
nounced policy of granting collectively bargained wage in- 
creases to their non-union employees as well. Therefore, 
increases in the minimum wages of these three corporations 
have been received by all employees working in all of their 
plants in this industry. 7 

Beginning in 1948 there has occurred a definite change 
in the areas in which the electric lamp industry has located 
its new plants. They have placed in operation 9 such new 
plants since then. Eight of such new plants, or 20% of the 
current total number operated by plaintiffs, have been 
established in low-wage areas of the country.* Prior to 
1948, the new plants were located almost entirely in high- 
wage areas. 

Five of the 9 plants of plaintiff Westinghouse Electric 
are presently located in the lower wage southern and border 
States. This company’s plants located in such low-wage 
areas are the last to have come into operation. The Little 
Rock, Arkansas, and the Richmond, Kentucky, plants are 
reported as having come into operation sometime during 
1948, and the Reform, Alabama, Owensboro, Kentucky, and 
Paris, Texas, plants sometime during 1953. The Winches- 
ter, Kentucky, plant of the Sylvania Electric Products Com- 
pany is reported as coming into operation during 1954, and 
in 1952 its Waldoboro, Maine, plant, located in a low-wage 
area, was reported operational. The Goldsboro, North 
Carolina, plant of the General Electric Company com- 
menced operations in this industry sometime during 1954. 
While the October 1954 ‘‘established’’ job rates stated in 
Mr. Modley’s affidavit for the plants of the three plaintiffs 
mentioned above are not the minimum job rates actually 
paid, they nevertheless show the large wage differential 





1 General Electric’s Circleville, Ohio, plant appears to have come into opera- 
tion in 1948 in a high-wage area. 
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between the older northern plants and their newer plants 
located in the southern and border States. 

Since May 1942, deponent has had supervisory respon- 
sibility for preparation of economic data for Walsh-Healey 
Act prevailing minimum wage determination proceedings 
involving a large number and variety of industries. This 
preparation has included extensive studies of industry wage 
patterns, occupational structures, specific wage data and 
surveys, payment practices as to experienced workers and 
beginners or learners as well as marketing and competitive 
patterns. Prior to 1942, deponent discharged staff re- 
sponsibility as a labor economist in the subjects above 
mentioned. 

From his experience and studies in this field, deponent 
states that the presence of wage rates designated as ‘‘lowest 
established hiring rates’’ in the lamp industry is common 
to most industries. These rates are commonly referred to 
as ‘*beginner rates’’ since they are designed and used as 
the occupational entry rates paid only to beginners and 
learners. 

The situation in the lamp industry, where very little em- 
ployment of beginners at the lowest established hiring rates 
is shown, is also typical of most industries. This situation 
results from the fact that employment of beginners is 
neither constant nor extensive, but sporadic and repre- 
senting only a very minor percentage of total employment. 
This is in contrast to the nearly constant use and payment 
of the minimum job rates for experienced workers. 


/s/ Hanry WEIss 
Harry WEIss 


Subscribed and sworn to before me this 18th day of March 
1957. 7 
/s/ Autce E. Drrer 

Notary Public, D. C. 
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(Filed March 4, 1957) 
Piaintiif’s Motion for Summary Judgment 


The plaintiffs move the Court to enter summary judg- 
ment for the plaintiffs on the ground that the pleadings, 
affidavits attached hereto, and the record of the adminis- 
trative proceedings which has been certified to this Court, 
show that there is no genuine issue as to any material fact 
and that the plaintiffs are entitle dto judgment as a matter 
of law. 

Plaintiffs further request the Court on the basis of these 
afidavits and the record to deny defendant’s motion to 
dismiss and for summary Judgment. 

The attention of the Court is respectfully drawn to the 
memorandum of points and authorities submitted herewith 
which deals with plaintiffs’ as well as defendant’s motions. 


/s/ Gerarp D. Remzy 
Gerarp D. Remy 





Counsel for Plaintiff's 
Remy, WetLs & RHop=s 
1120 Tower Building 
Washington 5, D. C. 
Of Counsel 
March 4, 1957 
(Filed March 4, 1957) 


Affidavit of Rudolf Modley 


Crry or WaSHINGTON, 
District oF CoLUMBIA, SS.: 


Rupoutr Moptey, being duly sworn, deposes and says: 


1. I acted as economic adviser and statistical analyst for 
the industry members of the Electric Lamp Panel in the 
proceedings in the Department of Labor to determine pre- 
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vailing minimum wages in the Electric Lamp Industry 
under the Walsh-Healey Public Contracts Act. I have read 
Defendant’s Motion to Dismiss and for Summary Judg- 
ment and I am making this affidavit in opposition thereto 
and in support of Plaintiff’s Cross Motion for Summary 
Judgment. 


2. Prior to the hearing I arranged with the various man- 
ufacturers to have copies sent to me of the answer to wage 
questionnaires sent to them by the Bureau of Labor Statis- 
tics and returned by them to the Bureau. Twenty-two 
companies covering 58 plants sent me copies of their re- 
turns. At the hearing a witness from the Bureau of Labor 
Statistics testified that after compiling the tables which 
included returns also covering 58 plants, another question- 
naire had been provided and the tables amended accord- 
ingly. The witness further stated that this brought the 
total of plants studied to 59. Thus, only one of the returns 
which eame to the Bureau was not available to me. The 
amended tables introduced by the Department at the hear- 
ing show 2 total of 63 plants in the industry. According 
to the Bureau witness, however, four of the plants esti- 
mated to be in the industry did not submit returns and the 
tables were based upon the Bureau’s estimate of what the 
wage structure of those plants was assumed to be. 


3. Copies of the returns which I examined consisted of 
companies in two groups, viz., 


(a) the manufacturers for whom Mr. Reilly, counsel 
for the Lamp Industry Panel, entered an appear- 
ance; and 


{b) the companies represented by Mr. Brothers, coun- 
sel for the Incandescent Lamp - Manufacturers 
Association. 

A. In the first group, Le., the Lamp Industry Panel, the 


returns dealt with the following companies and establish- 
ments, a separate questionnaire having been filled out for 
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each establishment. The returns which I read were as 
follows: 


(1) General Electric Company. Twenty-one question- 
naires covering establishments at the following locations: 
Bucyrus, O.; Cleveland, O. (three establishments, viz., Nela 
Park, Euclid Lamp Works, and 762 E. 45th St.); Warren, 
O. (Two establishments. viz., Ohio Lamp Works and Trum- 
bull Lamp Works); Providence, R. I; Youngstown, 0O.; 
Newark, N. J.; Memphis, Tenn.; Bellevue, O.; Conneaut, 
O.; East Boston, Mass.; Oakland, Cal.; Lexington, Ky.; 
Jackson, Miss.; Circleville, O.; Jefferson, O.; St. Louis, 
Mo.; Goldsboro, N. C.; and Mattoon, DL 

All of the questionnaires returned by this company 
showed a lowest established rate of at least 1.20 and a low- 
est established rate for experienced workers of at least 
1.26, with one exception, viz., a parts plant at Goldsboro, 
N. C., for which the return showed a lowest established 
starting or hiring rate of 1.125 with the same rate after 
three months. The return stated that there were no in- 
centive workers employed there. 


(2) Westinghouse Electric Corporation. Nine question- 
naires covering nine establishments in the following loca- 
tions, reporting lowest established starting rates and lowest 
rates after three months as follows: 











1. Bloomfield, N. Jum 1.48 ~=—-:1.50 
2. Belleville, N. J... _ 1438 1.50 
é. Fairmont, W. Va... 133 1.36 
4. Trenton, N. J a, DML LATS 
5. Reform, Ala. ae 85 
6. Little Rock, Ark... 92 92 
7. Richmond, Ky..__ - 965 965 
8 Paris, Texas Se ae 
9. Owensboro, Ky. 1.115 1.265 


(3) Sylvania Electric Products, Inc. Fight question- 
naires covering eight establishments in the following loca- 






“on: 


tions, reporting lowest established starting rates and lowest 
rates after three months as follows: 








1. Salem, Mass 

(ering Ave)... 120 La 
2. Salem, Mass. 

(Boston St) 2, 120 12 
3. Danvers, Mass. _..___._ 122 1.22 
4, Montoursville, Pa. = dee: Abee 
5. St. Mary’s, Pa. cedis> DEG dee 
&. Winchester, Ky 87 37 
7. Waldoboro, Me... _ 8&4 8 
8. Ipswich, Mass. ._______ 122 1.22 


All the Sylvania returns bore the notation ‘‘no automatic 
progression scale’’. 


(4) Tung-Sol Electric, Inc. Two questionnaires cover- 
ing two establishments in the following locations, reporting 
lowest established starting rates and lowest rates after 
three months as follows: 

1. Newark, N. J... 1.22 1.27 (Incentive). 135 (Time) 
2. Boyertown, Pa.. 1.00 1.10 (Incentive). 1.06 (Time) 


(5) Consolidated Electric Lamp Company. One ques- 
tionnaire for a single establishment, reporting lowest estab- 
lished starting rate and lowest rate after three months as 
follows: 


Champion Lamp Works, Lynn, Mass... 1.18 1.245 
[Since the hearing I verified the company’s return by in- 
specting a collective bargaining agreement between Cham- 
pion Lamp Works and IUE (CIO) Local 215, entered into 
on September 9, 1954. This agreement contained the fol- 
lowing provision: 

‘¢ AnTicLE X1—Wage Rates and Job Evaluation 
‘“‘Section 1. The minimum hiring rate for all em- 
ployees, regardless of sex, shall be One Dollar and 


eighteen cents ($1.18) per hour. After completion of 
a twelve (12) week period from date of hiring, em- 
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ployees will receive a minimum rate of One Dollar and 
twenty-four and one-half cents ($1.245) per hour.’’] 


(6) Western Electric Company, Inc. One questionnaire 
for a single establishment at Allentown, Pa., reporting 
lowest established starting rate 1.15 (incentive) ; 1.18 (time 
workers) ; lowest rate after three months, 1.20 (incentive) ; 
1.23 (time workers). 


B. In the second group were 16 questionnaires filled out 
by 16 different manufacturing companies with single estab- 
lishments as follows: 

Radiant Lamp Corp., Newark, N. J.; Dura Electric Lamp 
Co., Inc., Newark, N. J.; Amplex Corporation, Brooklyn, 
N. Y.; Pennsylvania Illuminating Corp., Scranton, Pa.; 
Colorescent Lighting, Inc., Elizabeth, N. J.; North Amer- 
ican Electric Lamp Co., St. Louis, Mo.; Chicago Miniature 
Lamp Works, Chicago, Ill; Matchless Electric Co., Chi- 
cago, Ill.; Save Electric Corporation, Toledo, O.; Everbest 
Engineering Corp., New York, N. Y.; Colonial Electric 
Products, East Paterson, N. J.; Marvel Mfg. Co., Hoboken, 
N. J.; Bigelow Manufacturing Corp., Newark, N. J.; Herzog 
Miniature Lamp Works, Long Island City, N. Y.; Interlec- 
tric Corporation, Warren, Pa.; Solar Electric Corporation, 
Warren, Pa. 


4. It was on the basis of the questionnaires in the fore- 
going group, paragraph 3 B supra, that I prepared the 
table introduced in evidence at the hearing as Independent 
Manufacturers Exhibit 4 (Tr. 124) entitled ‘‘Wage and 
Employment Data for Electric Lamp Establishments with 
Non-selective Hiring Policies’’, a table showing the mini- 
mum established rates and the lowest rates actually paid 
in the 16 establishments of these 16 companies employing 
a total of 1107 workers. 

The table shows that 14 of these 16 companies filed re- 
turns in which a lowest established starting or hiring rate 
was reported. In all 14 instances these hiring rates were 
below 95 cents. The other two companies did not report 
the existence of any established starting or hiring rate. No 
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inference should be drawn, however, that the rates for inex- 
perienced workers in these two companies were higher than 
the other 14, for one company employing a total of 53 
covered workers showed 15 workers on the payroll earning 
less than 95 cents an hour, and the other company employ- 
ing 48 covered workers showed two employees earning less 
than 95 cents an hour. 
/s/ Rupotr Mopiey 
Rupotr Mopiey 


Subscribed and sworn to before me this 27th Day of Feb- 
ruary, 1957. 
/s/ CuanLottre D. Kiarparn 
Notary Public, D. C. 
(Sza) 





(Filed March 4, 1957) 
Affidavit of Robert F. Estella 


County or Essex, 
CoMMONWEALTH OF MASSACHUSETTS, SS.: 


Rosert F. Esreiia, being duly sworn, deposes and says: 


I am the Division Industrial Engineer, Lighting Divi- 
sion, Sylvania Electric Products, Inc., and have my offices 
in Salem, Mass. I make this affidavit in opposition to De- 
fendant’s Motion to Dismiss the Complaint and for Sum- 
mary Judgment and in support of Plaintiffs’ Cross Mo- 
tion for Summary Judgment. 

The Lighting Division of my company operates eight 
plants which predominantly produce electric lamps or lamp 
parts which are defined as within the Electric Lamp In- 
dustry in the determination of the Secretary of Labor, ju- 
dicial review of which is sought in this action. These plants 
and their principal products are as follows: 


1. Salem, Mass. (Loring Ave.)—Incandescent lamps. 
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2. Salem, Mass. (Boston St.)—Incandescent lamps, in- 
cluding mercury vapor lamps and experimental 
lamps. 

3. Danvers, Mass.—Fluorescent lamps. 

4, Montoursville, Pa.—Photo flash lamps. 

5. St. Mary’s, Pa.—Incandescent lamps. 

6. Winchester, Ky.—Photo Flash and Projection 
lamps. 

7. Waldoboro, Me.—Tungsten-filaments and other 
lamp components. 

8. Ipswich, Mass——Tungsten-filaments and electrical 
transformers. 


Lamp components, including tungsten-filaments, pro- 
duced at both the Waldoboro and Ipswich plants are shipped 
to all plants in the Sylvania Lighting Division making in- 
candescent and fluorescent lamps, and are utilized as parts 
of the finished product. These lamps, in turn, are com- 
mingled in warehouses and are used to fill Government 
orders as well as orders from private customers. 


/s/ Rosest F. Esrenua 
Rosert F. Esrenua 


Subscribed and sworn to before me this 28th day of Feb- 
ruary, 1957. 
/s/ LawRENCE ALLEN, JR. 
Notary Public 


My commission expires 9/2/62 (Sra) 





(Filed March 4, 1957) 
Affidavit 
I, C. L. Ouson, Acting Manager of the Lamp Division of 
the General Electric Company, being of legal age and hav- 
ing been duly sworn do hereby depose and say that the 


Carolina Welds Plant located in Goldsboro, North Caro- 
lina, manufactures lead-in wires which constitute a com- 
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ponent part of finished incandescent and fluorescent lamps. 
The lead wires manufactured at the aforementioned Golds- 
boro Plant are used in the production of finished lamps 
manufactured at General Electric Company’s Lamp Divi- 
sion’s plants located in the following cities: Youngstown, 
Ohio; Newark, New Jersey; Jackson, Mississippi; Cleve- 
land, Ohio; East Boston, Massachusetts; Memphis, Ten- 
nessee; Bellevue, Ohio; Mattoon, Illinois; and East Cleve- 
land, Ohio. The finished lamp product of the General Elec- 
tric Company lamp plants located in the aforementioned 
cities is shipped to the various General Electric Company 
Service District Warehouses where such lamps constitute 
a part of the stock from which lamps are taken to fill the 
orders for lamps placed by the United States Government. 


/3/ C. L. Otsox 
C. L. Oxsow 
State or Oxn0, 
County or CuyaHoGa, 
Subscribed to and Sworn to before me, a Notary Public 
this 28th day of February, 1957. 


/s/ Pavurxe M. Trorman 
Pavurse M. Tuurman 
Pacirixe M. THveman, 
Notary Public 


My Commission Expires May 2, 1958. 





(Filed March 4, 1957) 
Affidavit of John E. Fox 


Srate or New York, 
County or New York, ss.: 


Joun E. Fox, being duly sworn, deposes and says: 


I am Manager of Industrial Relations of Westinghouse 
Electric Corporation Lamp Division. I make this afi- 
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davit in opposition to the Defendant’s motion to dismiss 
the complaint and for summary judgment, and in support 
of Plaintiffs’ cross-motion for summary judgment. 

The Government contends that Westinghouse is not 
‘‘adversely affected or aggrieved’’ by the wage determina- 
tion, because Westinghouse has been observing minimum 
wage standards equal to or in excess of those determined 
in @ majority of its plants manufacturing electric lamps or 
parts called for by Government contracts. The Govern- 
ment therefore asserts that Westinghouse is in a position 
to avoid any impact from the wage determination by chan- 
neling Government business into plants where Westing- 
house has for some time been observing such minimum 
wage standards. 

This contention disregards the fact that equipment and 
facilities for the manufacture by Westinghouse of certain 
types of lamps called for by Government contracts are 
presently located only at certain Westinghouse plants. For 
example, all of the Westinghouse equipment and facilities 
for the manufacture of photoflash bulbs which are called 
for by the Federal Supply Schedule are presently located 
only at the Westinghouse plant at Reform, Alabama. Last 
year, Westinghouse sold in excess of $113,500 of such photo- 
flash bulbs to the Government. Similarly, all the Westin- 
house equipment and facilities for the manufacture of mer- 
eury vapor lamps, of which Westinghouse sold in excess of 
$14,000 to the Government last year, are presently located 
only at the Westinghouse plant at Little Rock, Arkansas; 
and all the Westinghouse equipment and facilities for the 
manufacture of certain type aviation lamps, of which West- 
inghouse sold in excess of $13,000 to the Government last 
year, are presently located only at the Westinghouse plant 
at Richmond, Kentucky. Westinghouse will have to re- 
frain from continuing to contract with the Government, not 
only with respect to the foregoing items, but also with re- 
spect to all items in the same group, even if manufactured 
at plants paying more than the wage determination, since 
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the Federal Supply Schedule provides that Westinghouse 

must offer to supply all or none of the items in a group. 
Westinghouse is affected and aggrieved by the wage de- 
termination in still another way. All of the nine lamp 
plants which Westinghouse operates depend on each other 
to a considerable extent for the supply of parts and the 
assembly of finished lamps. For example, the Westing- 
house plant at Paris, Texas, only manufactures parts such 
as bases, coils, filaments, leads, ete. The Westinghouse 
plant at Bloomfield, New Jersey, also manufactures some 
of these parts, but Bloomfield also assembles lamps from 
parts made at Paris, Texas, as well as parts made at 
Bloomfield. Likewise, the Little Rock, Arkansas, plant as- 
sembles lamps from parts produced at Paris, Texas. The 
output of both the Little Rock and Bloomfield plants are 
commingled in Westinghouse warehouses and furnished in- 
discriminately to the Government pursuant to the Federal 
Supply Schedule. It is obvious, therefore, that in the case 
of any lamp, it is impossible to tell where a particular part 
was manufactured. It is therefore equally impossible for 
Westinghouse, as the Government suggests, to channel lamp 
contracts into plants having minimum wages higher than 
the wage determination. As long as the minimum wage at 
any of Westinghouse’s plants is below the wage determina- 
tion, Westinghouse will be unable to contract with the Gov- 
ernment with assurance that lamps and parts which it fur- 
nishes pursuant to the Federal Supply Schedule were made 
at a plant having a minimum wage higher than the wage 

determination. 
/s/ JouN E. Fox 
Joun E. Fox 


Subscribed and sworn to before me this ist day of March, 
1957. 
/s/ Invise Brzar 
Invinc Bar 
Notary Public, State of New York 
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No. 03-5330125 
Qualified in Bronx County 
Cert. Filed in New York Co. Clks. 
Commission Expires March 30, 1958 
[Norarmt Sear] 





Filed June 3, 1957) 
Memorandum 


Despite the ingenious argument of distinguished and 
able counsel, the Court can not see how this case differs in 
substance and effect from the so-called Covington cases. 
(Mitchell v. Covington Mills, 229 F. 2d 506.) 

The principle involved is the same whether it relates to 
the textile or electric lamp industry. Both are nation-wide 
in scope and impact and what has been said in the cases 
referred to applies with equal emphasis to the present one. 
The so-called ‘‘open market’’ exemption is a question of 
coverage and would appear in the circumstances not to be 
reviewable, and if so, is not related to the minimum wage 
determination. In the Covington case (at 503) it is stated: 
‘<| . . But this exemption has nothing to do with the only 
matter here in issue, which is the validity of the Secretary’s 
determination. The Secretary determined nothing with re- 
gard to the exemption.”’ 

Here, there appears to be evidence that at least part of 
the Government purchases would not be covered by the 
open market exemption. It would follow then, @ fortiori, 
that the Secretary may validly make a minimum wage de- 
termination. 

The defendant’s motion for summary judgment is 
granted. 

Order accordingly. 

/s/ Marrsew F. McGume 
Matruew F. McGuire 
United States District Judge 
June 3, 1957 
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(Filed June 27, 1957) 
Order 


Upon consideration of the defendant’s Motion to Dismiss 
the Complaint and for Summary Judgment and Plaintiffs’ 
Motions for Summary Judgment, it appears to the Court 
that there are no genuine issues of material fact and that 
defendant is entitled to judgment as a matter of law. It 
is, therefore, by this Court this 27th day of June, 1957; 


Oxperep that Plaintiffs’ Motions for Summary Judgment 
are hereby denied. 


Furruer Onprrep that defendant’s Motion for Summary 
Judgment be and hereby is granted, and defendant’s pre- 
vailing minimum wage determination for the Electric Lamp 
Industry issued April 2, 1956, is hereby declared to be in 
all respect valid. 

7 /s/ Matruew F. McGumez 
District Judge 
Seen: 
Genarp D. Remxy, Esquire 
1120 Tower Building 
Washington 25, D. C. 
Attorney for Plainitfs 





(Filed August 20, 1957) 
Notice of Appeal 


Notice is hereby given this 20th day of August, 1957, that 
Consolidated Electric Lamp Company, General Electric Co., 
Sylvania Electric Products, Inc., Tung-Sol Electric, Inc., 
and Westinghouse Electric Corporation, Plaintiffs, hereby 
appeal to the United States Court of Appeals for the Dis- 
_triet of Columbia from the judgment of this Court entered 

on the 27th day of June, 1957 in favor of James P. Mitchell, 
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Secretary of Labor, Defendant, against said Consolidated 
Electric Lamp Company, General Electric Co., Sylvania 
Products, Inc., Tung-Sol Electric, Ine., Westinghouse Elec- 
tric Corporation, Plaintiffs. 
Grrarp D. Remy 
Counsel for Plaintiffs 

Remuy, Weuits & Rxopes 

1120 Tower Building 

Washington 5, D. C. 





Notice 


Notice is hereby given that the entire record of the ad- 
ministrative proceedings in the matter of the minimum 
wage determination for the electric lamp industry has been 
filed in the office of the Clerk for the United States Dis- 
trict Court for the District of Columbia on February 18, 
1957. 

/s/ Geo. StepHen LeEowarp 
Gro. StepHen Lreonarp 
Acting Assistant Attorney General 


/s/ Dowatp B. MacGuryneas 
Donatp B. MacGunrveas 


Attorneys for Defendant 
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EXCERPTS FROM TRANSCRIPT OF HEARING 


1 As stated in the Notice, the purpose of the hearing 

is to afford all interested parties the opportunity to 
appear and submit data, views, and argument on four enu- 
merated items, namely: 


(1) As to the propriety of the proposed definition of the 
Electric Lamp Industry; 


(2) As to what are the prevailing wages in the industry; 


(3) As to whether there should be included in any de- 
termination for this industry provision for the employ- 
ment of learners, beginners or apprentices at subminimum 
rates and on what terms or limitations, if any, such employ- 
ment should be permitted; and, 


{4) As to whether a single determination for all of the 
area in which the industry operates or a separate deter- 
mination for each of several different smaller geographic 
areas (including the appropriate limits of such areas) 
should be determined for this industry. 


3 Harry M. Douty,. 


a witness called by the Government, after being first duly 
sworn, testified as follows: 


Direct Examination 
By Mr. Sheehan: 


Q. Mr. Douty, would you please state your full name and 
your position, for the record? A. My name is Harry M. 
Douty. Iam Chief of the Division of Wages and Industrial 
Relations, Bureau of Labor Statistics, U. S. Department 
of Labor. 


« % 2 Es s * s * ° * 


4 A. This document, which is marked Government Ex- 
hibit No. 4, consists of tabulations of the results of 
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& wage survey in the Electric Lamp Industry conducted by 
the Bureau of Labor Statistics under my general direction. 

Q. Mr. Douty, will you please explain the source of the 
tables in Government Exhibit No. 4 as marked for identi- 
fication and the method used in gathering and compiling 
this data upon which the tables were based? A. The tabu- 
lations in Government Exhibit No. 4 are based entirely 
upon information supplied to the Bureau of Labor Statis- 
tics by companies with establishments that fell within the 
definition of the Electric Lamp Industry. This informa- 
tion was supplied on a form or schedule that carries the 
number BLS-2444 and a Budget Bureau number, 44-5426. 

Mr. Sheehan: May I interrupt you for a moment, Mr. 
Douty? 

We will offer this document in evidence subsequently. It 
is marked at present for identification as Government 
Exhibit No. 5. 

The Witness: I should perhaps point out, Mr. Sheehan, 
that the construction of this form was primarily the respon- 
sibility of the Wage and Hour and Public Contracts Divi- 
sions. The staff members of the Bureau of Labor Statistics 
served as technical consultants to the Wage and Hour and 
Public Contracts Divisions. I believe also that the form 
was discussed, prior to its final adoption, with representa- 
tives of the industry and of the unions functioning the 

industry. 
b) The form contains a definition of the industry for 
the purposes of this particular survey. I would like 
to refer to that definition because, after the schedule or 
after the form was printed, our attention was called to an 
error which I should like to point to at this time and 
comment on very briefly. 

In the paragraph of the definition beginning ‘‘For the 
purpose of this definition an electric lamp is defined,’’ in 
the third line of that paragraph the word ‘‘not’”’ was 
omitted after the word ‘‘in,’’ toward the end of the third 
line of that paragraph. So that the definition at that point 
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should have read ‘‘wave lengths in not less than 500 ang- 
strom units.’’ 

This error was called to our attention at an early stage 
in the survey. We immediately notified our Regional offices 
who are responsible for the collection of the wage survey 
data, and the error did not in any way affect the inclusion 
or exclusion of any establishment in the survey. 

Now, just a word as to the sources from which the list 
of establishments for survey purposes was compiled. This 
list was compiled from three major sources. First, a list 
of establishments included in the 1950 survey of this in- 
dustry made by or under the auspices of the Lamp Industry 
Committee. We were provided with that list and with 
supplementary information on new or expanded plants of 
companies appearing on that list. 

We were also provided with a list of additional com- 
panies that were not included in that 1950 survey but which 
were believed to be within the industry as defined for this 
purpose. 

The second source of information on establishments 
in the industry was obtained by the Bureau’s Regional 
offices from records of State Unemployment Compensa- 

tion Commissions. We obtained a list of every 
6 establishment classified by the various State unem- 

ployment compensation Commissions as falling 
within the Electric Lamp Industry. 

A third source of information as to establishments within 
the industry was obtained from the Bureau’s own list of 
establishments reporting employment and payroll records 
monthly to the Bureau. 

F'rom these three sources we obtained a list of 157 estab- 
lishments that appeared to be within the industry. We got 
in touch with each of these establishments, or at least at- 
tempted to get in touch with each of them,—We found that 
a few were out of business—either by personal visit on the 
part of Bureau field representatives or by mail. It was 
from this canvass of the initial universe list that the deter- 
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mination as to the establishments within the scope of the 
survey was finally made. 

I’m not sure just how much you want by way of preface. 
Is this enough? 


By Mr. Sheehan: 


Q. I think so. I would like to know how many establish- 
ments you found with the scope of the survey. A. That 
information is indicated on Table 1 of Government Exhibit 
No. 4. That table indicates that we found 62 establish- 
ments within the scope of the survey. 

I would like to make one comment at this point. After 
the survey had been completed and after the tabulations 
had been prepared, and I believe after the tabulations had 
been circulated to interested parties, we received informa- 
tion with respect to one establishment that is not in the 
62 that we found to be within scope. This establishment 
contains approximately 250 workers, is located in the Mid- 

dle Atlantic Region. We obtained the necessary 
7 wage information from the establishment. 

In our opinion, the exclusion of this one establish- 
ment would not affect any of the tabulations significantly, 
with the possible exception of Table 2-B. And I should like, 
Mr. Sheehan, when we get to Table 2-B to point out the 
difference that the inclusion of this one establishment 
would make. 

Q. All right, Mr. Douty. A. In other words, Table 1, 
showing 62 establishments, should actually show 63. 

Q. Isee. Then Table 1 again indicates that the number 
studied was 58. Is that the number of establishments that 
returned the questionnaire? A. Yes. We obtained actual 
data from 58 of the establishments. These 58 contained 
23,601 of the estimated 24,023 workers in the universe. 
The four establishments for which we did not obtain data 
are, therefore, obviously small. These four establishments 
were taken account of in the tabulation through a weighting 
procedure that the Bureau typically uses in wage survey 
work. 
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Q. Mr. Douty, what steps did the Bureau take, in addi- 
tion to mailing out the questionnaires, to obtain this infor- 
mation? A. I did not mean to imply that we relied entirely 
upon mail response. As a matter of fact, we relied largely 
upon personal visit. Of the 157 establishments in the orig- 
inal list, 80 were assigned initially to our Regional offices 
for field agent visit. The other 77 were mailed a question- 
naire. 

Those companies that received a mail questionnaire 

and failed to respond were all visited by Bureau 
8 representatives. 
s = c oS 2 o 3 co > Lod 
15 Q. Mr. Douty, I note that you show 62 as the num- 
ber of establishments in the United States and 18,470 
as the number of workers in the United States, and I note 
that those are the estimateed totals shown on Table 1 
rather than the number of establishments and employees 
studied. Is that due to this process which you have men- 
tioned that is known as weighting? A. Yes. 
16 Q. Will you explain how the weighting process 
works? A. Well, very simply, the characteristics 
of a plant that was studied are assigned to a plant that 
was not scheduled, to give the non-scheduled plant repre- 
sentation in the survey results. 

For example, if we did not obtain information from a 
plant of, let’s say—this is hypothetical—250 workers in the 
Middle Atlantic Region, we would assign to that plant the 
characteristics of another plant of approximately the same 
size in that region. 

This procedure is long-established. We weight up to the 
universe in practically all of the surveys that we undertake 
within the Bureau, wage surveys. 

Q. This is, then, a customary practice? A. Oh, yes. 
3 & s & ¢ s s s o es 
18 Q. Mr. Douty, in regard to the question I asked re- 

lating to weighting, you indicated that consideration 
was given to factors such as size and region. Did you also 
give consideration to the factor of similar wages? A. Well, 
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no, because you don’t actually know what wages are being 
paid in the plant you didn’t get, you see. You have to use 

characteristics that you know about; I mean loca- 
19 tion, size, product, if you know it, and so on. 


33 Q. So the difference between table 4 and table 3, 
that in table 3 you had what people were actually 
earning? <A. That is right. 

Q. And the number of people earning a given 
34 amount? A. That is right. 

Q. And in table 4 it is merely the formal hiring 
rates or system irrespective of whether people were ac- 
tually receiving that or not? <A. Yes, that is correct. 

Q. In other words, you might have had in a plant if you 
had all incentive workers, you might have had a rate say 
of 75 cents but nobody was getting 75 cents? A. That 
would be a possibility. 


37 Mr. Sheehan: I would like to offer at this time 
as Government’s Exhibit No. 4, Tables 1, 2 revised, 

2-A revised, 2-B revised, 3, 3-A, 4, 4.4, 4B, 5 and 6. 

Presiding Officer Grant: Gentlemen, I ask if there is any 
objection or any comment to be made with respect to the 
admission of this document in evidence? 

Mr. Sigal: No objection. 

Presiding Officer Grant: Hearing none, gentlemen, I will 
receive the wage survey as Government’s Exhibit No. 4. 


(Whereupon Government Exhibit No. 4 was received in 
evidence) 


41 Q. There was one thing I didn’t quite understand 

when you were testifying about how you checked 
these tables because of missing plants. I realize you had 
quite a large number of the 62 plants reporting—I think 
some fifty-nine in all—and you included the one that came 
in late, fifty-nine out of sixty-three. But then you said you 
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projected the missing four I believe on the assumption that 
plants of comparable size—did you say comparable size, 

sir—would pay rates which would not then be pro- 
42 jected from the samples already taken? A. Let me 

put it this way: This survey is really not a sample 
survey. It is almost a census of the industry, in the sense 
that we obtained information from the fifty-eight of the 
sixty-two, or, if you add in the additional plant, fifty-nine 
of the sixty-three plants that we were able to determine as 
being within the scope of the survey. So you are really 
not dealing with a sample survey in the ordinary sense of 
the word. There were four establishments that failed to 
supply information. In one case the payroll records had 
been destroyed in a recent fire. There were four establish- 
ments that failed to provide information. Those four es- 
tablishments, incidentally, were all small. In a statistical 
sense it made very little difference whether they were in 
or out. 

Q. I might possibly interpose there. That is what I do 
not understand. How did you know your total employ- 
ment, because if they returned no questionnaire at all I was 
wondering how you knew that fact, sir. A. Oh, I presume 
we had employment data either from the State Unemploy- 
ment Compensation Commission or from our own records 
in the employment payroll reporting series that the Bureau 

Q. And so when you said you projected them on the basis 
of their being small plants, was the significance of their 
being small because of the fact that on the basis of the 
questionnaires that were returned there seemed to be dif- 
ferences in rates between the relatively large and the rela- 
tively small plants? A. In weighting, one of the plant 
characteristics we would look for and which does have 
importance in wage survey work is size, and we would try 

to impute to the unscheduled plants the characteris- 
43 tics of some other plant that seemed closely com- 
parable to it in terms of employment location, per- 
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haps products, depending upon the information that is 
known about the unscheduled plant. 

Q. More specifically about what I was trying to ascertain, 
on the missing plants, would you assume that they paid the 
average of that geographic region or would you presume 
that they paid the average of the small plants in that geo- 
graphic region in contradistinction to the relatively large 
plants? A. We would presume that they had a distribu- 
tion of rates that corresponded with the distribution in the 
plant that was assigned the weight of the unscheduled 
plant. 

Q. In other words a small plant? A. Small plant, yes. 


Ss oe e e o 2 s s s z 
47 W. RB. Freeman 
. e s 2 . bd os = e 2 


A. Yes. My company is Amplex Corporation, Brooklyn, 
New York. 

Presiding Officer Grant: Do we have his full name? 

The Witness: William R. F-r-e-e-m-a-n. 


s s o 2 peg s s Ad = e 
49 Q. Which would make your total payroll? A. 
$332,000, yes. 


Q. So what do you estimate the impact would be on your 
company in dollars and cents? How much would it cost 
your company for a theoretical 10 percent increase in your 
pay rates? A. Well, it would be one-tenth or $33,000. 

Q. One-tenth of $332,000 which would be $33,000? A. 
Correct. 

Q. As against a profit of what you have shown of $20,400, 
and that would— A. Leave us with a loss of approxi- 
mately $13,000. 

Q. Now, have you attached to this questionnaire a sched- 
ule showing the number of employees both experienced and 

also employees under three months experience in the 
50 _—scv various categories, five-cent categories, starting with 

85 cents and running up to your maximum of over 
$1.30? A. Yes, that is right. 


s 2 m 2 * & & & se = 
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54 Q. Will you explain to us why it is that you re- 

quire so many more employees for a unit than does 
53 General Electric, Westinghouse and Sylvania? A. 

Well, I would answer that in this way: that in the 
independent segment of this industry, which is a very small 
one and which has been growing smaller in recent years, 
the types of equipment which we use are somewhat an- 
tiquated and relatively slow. There has not been available 
in this country high-speed equipment because of various 
types of situations until quite recently, and the independent 
section of the industry has not been able to avail itself of 
those equipments. Consequently most of our work could 
be termed hand work, and we use from two to three times 
the number of operators to produce approximately one- 
fourth to one-fifth the number of lights during the same 
manhours. Does that answer your question? 

Q. Yes. 

At this particular point, I am going to ask the hearing 
here to take judicial notice of the litigation which was in- 
stituted by the Department of Justice against Westing- 
house, General Electric and Sylvania under the Anti-trust 
Statutes and which involve the clash between the inde- 
pendent group and the big three, particularly with respect 
to the inability of the smaller manufacturers to claim the 
equivalent high-speed machinery which the other big com- 
panies have. 

I might say further that situation has not been clarified 
on blue-prints. Some blue-prints are being supplied but 
not sufficient to produce an entire unit. Some are being 
supplied; some are being withheld. The matter is now 
before the Department of Justice, and it is in a state of 
fiux at this time to determine whether we are ever going 
to have blue-prints for high-speed units. That is the situ- 
ation on that case, and I think it should appear in the 

record. I don’t think I have to show any indepen- 
56 dent proof because the case was in the Federal Re- 

} porter, and it stands under the proposition as I have 

stated it. 
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57 Q. I believe the Department of Commerce statis- 
tics show that approximately 95 percent of all lamp 
production in this country comes from General Electric, 
Westinghouse and Sylvania? 
Mr. Reilly: I didn’t catch that figure. 
Mr. Brothers: Approximately 95 percent of all lamp 
production comes from those three companies and that the 
other 5 percent of the production is distributed 
58 among all the independent groups of manufacturers. 
I ask that judicial notice be taken of those Depart- 
ment of Commerce statistics. 


39 Q. As to the impact, you have estimated the wage 

increase and the effect on your company. Now, last 
year’s financial statement cannot have next year’s wage 
cost added to it to determine next year’s operating results. 
Isn’t it trae that your profit position next year will be 
affected by many factors other than a possible wage in- 
crease alone, and isn’t it true that you might be required 
to put into effect any higher wages required by a Walsh- 
Healey determination only if you had the good fortune to 
get additional, to get government business which itself 
might improve your profit position? I apologize for the 
length of that question. A. If I understand your question 
correctly, my answer would have to be that if our com- 
pany is required to pay the higher rates that are proposed, 
we would have to forego government business in its en- 
tirety. Most of our independent companies get very little 
government business. There are other requirements other 
than Walsh-Healey which make it rather difficult for us to 
do that, and we would not be able to avail ourselves of 
higher profits through that source, I don’t believe. 

Q. You mean it is unlikely that your company could take 
government contracts because of other factors as well as 
any wage determination? A. Today we do some govern- 
ment business. We are restricted to that sphere of 
government purchasing excluding the average, general 
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60 types of lamps, fluorscent lamps, in other words, 
lamps produced on high-speed equipment. We would 
feel it necessary to forego government business in the 
event we were put under this broad, general wage pattern. 
We are approximately 30 percent below the average wage 
rates in the large plants today. Our unions recognize our 
inefficient characteristics, inefficiencies if you want to call 
them that, in terms of production, and we have rates that 
take that into account. Under this plan we are leveled so 
to speak, and at the same time are equalized out of busi- 
ness. 
Presiding Officer Grant: Mr. Spero? 


By Mr. Spero: 


Q. I have before me the decree of Judge Forman of 1953, 
and in it I note that the defendants in the anti-trust case 
are asked to dedicate their patents to the public use, and 
there is something in here about future patents, and there 
is something in here about making available to the public 
information as to how these machines work. You say this 
decree has not been complied with and that creates prob- 
lems for you? 

Mr. Brothers: If you will permit, I would like to answer 
the question because I think I am better informed on the 
particular subject. I will make a statement that I think 
will clarify that. 

The decree requires General Electric to give blueprints 
of all machinery on which it holds patents. General Elec- 
tric has construed that to mean that it is not required to 
give blueprints on those parts of the units where the pat- 
ents have expired. The result is that they offer blueprints 
for certain parts of the units, certain segments of the units 
but without the blueprints for the other segments of the 
units, and it is impossible for that reason to build the unit. 
We are in that position at the present time, and for a year 

we have been battling with the Department of Jus- 
61 _ tice on it, and they have been battling with General 
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Electric on it, and up to the present time the situation has 
not been resolved. 


63 Q. All of your contracts, Mr. Freeman—all of 

your production was pursuant to contracts each of 
which exceeded $10,000 in amount? A. The total purchases 
by the government from us last year approximated 
$30,000. 

Q. $30,000% A. Yes. 

Q. Out of a total sales of $1,227,000? A. That is right. 

Q. Just to summarize that, all of that would be subject 
to the Walsh-Healey provisions? A. Yes. 

Q. You stated Mr. Freeman that an increase of 10 per- 

cent would increase your costs $33,000 a year. You 

64 are assuming a 10 percent across the board? A. Yes. 

Q. So if the minimum were increased 10 percent, 

your assumption that all your rates then is that they would 

be increased 10 percent? A. Yes. We feel it would have 
the effect of raising all our wages, yes. 

Q. Why so? Any determination made would, if you 
obtained government business, apply only to your mini- 
mum; wouldn’t it? A. Well, our experience has been, for 
example, when union rates go up at the starting rate they 
automatically extend right up the line. They also extend 
into our office and into our clerical workers who are not 
covered by the union contract. 

Q. We are now concerned with the legal or practical 
effects of a determination of a minimum wage which you 
would have to comply with? <A. Yes. 

Q. Certainly any such determination or contract you 
would make with the government would not require an ad- 
justment in all your rates but just an adjustment to your 
minimum; isn’t that right? A. No. From a practical 
standpoint it does operate the other way. 

Q. Are you talking from your own experience or your 
general experience? A. From my own experience, pri- 
marily. 
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Q. You have had no experience in this area at all, did 
you? A. Not on the question of Walsh-Healey, but I have 
in the question of wage rates as fixed by our union contract 
negotiations. It has had the effect of raising our overall 

ges. 

Q. That is because you have negotiated such increases 
with the union? 


65 Q. When you negotiated a contract with the union, 
you negotiated a wage structure for your entire 
unit; isn’t that correct? A. That is correct. 

Q. It isn’t similar to the situation we are now discussing? 
A. Perhaps I am not following you quite correctly. 

Q. I don’t know that there is any point in pursuing it. 
You do understand that an increase in the minimum which 
follows the determination under the Walsh-Healey Act does 
not require an increase above the minimum. You under- 
stand that, don’t you? A. Yes. 

Q. You say that your average hourly pay for covered 
employees is now $1.28? A. That is correct. 


74 Mr. Brandwein: The whole contention of their 
summation is that there would be additional costs 
which would translate a profit into a loss. 

Presiding Officer Grant: That is the whole purport. 

Mr. Brandwein: That is right. It so appears from the 
data submitted there. There is no way of telling what 
other factors would effect their loss. 

Presiding Officer Grant: Must we accept it then on that 
basis for what it is worth? 

Mr. Brandwein: Yes, except it is also appropriate to 
accept an explanation of the various types of factors which 
makes this type of presentation immaterial, or certainly 
that the judgment that they arrived at is inconclusive. 

Mr. Reilly: Mr. Chairman, it seems to me all these argu- 
ments have been directed more to its weight than its com- 
petence. I would suggest if it is agreeable with all counsel 
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—I don’t want to cut anybody off—that this argument be 
left to a brief or a summation at the end of the case. 

Presiding Officer Grant: I think so, Mr. Reilly. I agree 
with you. That is what I was trying to arrive at. I have 
asked Mr. Brothers if he is willing to submit other cost 
figures that might throw further light on this thing. If he 
hasn’t them or doesn’t wish to, I am not going to require 
him to do it. I will simply put him on notice that the un- 
explained cost items here will be taken into consideration 
or will reflect on the weight to be given this exhibit. 


78 By Mr. Reilly: 


Q. So if you were compelled by a determination stem- 
ming from this proceeding to raise your wages to remain 
on this list and you elected not to do so, you would not only 
lose the $30,000 from being on this government list but also 
lose accounts through other governments and municipali- 
ties; isn’t that correct? A. Yes, we would definitely lose 
business with other governments and municipalities, and 
indirectly we would unquestionably be affected in our job- 
bing relations. 


By Mr. Brothers: 


Q. Why is that on your jobbing relations? A. Well, 
many jobbers require that you comply with the Govern- 
ment Bureau of Standards as a measure of the quality of 
your lamps, and as long as you are on government sched- 
ules you are obliged to conform to the Federal Bureau of 
Standards specifications. If you are not on that schedule, 
presumably you are not complying. At least they so regard 
it. 


By Mr. Reilly: 


Q. Let me ask you another question about your union 
contract. It wasn’t quite clear to me in your colloquy with 
Mr. Sigal whether or not your union negotiates with you 
just on entrance or minimum rates or whether they nego- 
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tiate the rates for the people in the higher grades? 
79 A.I do not handle that contract. but I believe it 

covers starting rates, and after a period of three 
months there is an automatic increase in those rates. 

Q. What I was really interested in, is it the contract 
itself which makes you raise wages the same percentage 
all up and down the line, or did you mean you had to do 
that to maintain the differentials? A. No, it’s not the con- 
tract itself that requires we raise them up and down. Of 
course the word gets around that there has been an increase 
in the basic pay rates and the other employees then expect 
an increase automatically and sooner or later they get it. 


Ss s red s @ S & c S e 
84. Stuart J. Myers 


By Mr. Brothers: 


Q. Mr. Myers, what companies are you connected with? 
A. The Solar Electric Corporation, Interelectric Corpora- 
tion and Bond Electric Division. 

‘Q. Where are your plants located? A. Two of them 
are in Warren, Pennsylvania. The third is five miles away 
in a small town. 


e 2 e e J 9 s Ss o ™& 
Q. And your net before taxes? A. $35,000. 
87 Q. Reverting again to the Bond Electric Division, 


you have computed the impact on a theoretical 10 
percent increase; have you not? A. Right. 

Q. Which would reduce it from $41,000 to $30,000? A. 
Right. 

Q. But assuming you computed your theoretical on the 
same average pay that Amplex pays—it was $1.25 an hour 
—on your Bond Electric Division which would increase 
your payroll 25 percent, what would be the resulting impact 
on your operation? A. Well that would mean an increase 
of 25 percent of 108,000 or an increase of approximately 
$27,000. | 

Q. And it would reduce your profit and loss from $41,000 
to how much? A. Between ten and $15,000. 
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Q. Around $15,000? A. Yes. 

Mr. Brothers: At this point I would like to offer in 
evidence the statement of Bond Electric Division. 

Presiding Officer Grant: Mr. Sigal, I assume that your 
objection to the one offered by Mr. Freeman would equally 
apply here? 

Mr. Sigal: I have the same objection to this exhibit as 
to the exhibit offered by the Amplex Corporation and 
that any material in it with reference to the cost of opera- 
tions on profits is immaterial and irrelevant and that the 
statement, secondly, is incomplete in failing to show 
sufficient information concerning the policy of operations 

to make it possible—it is impossible to make any 
88 judgment with regard to the alleged impact of any 
increase. 

Now, I would likewise move along the same lines of any 
evidence this witness has given in regard to the cost of 
operations and his profits, that such be stricken for the 
same reasons. 

Presiding Officer Grant: I will overrule your objection, 
Mr. Sigal, and receive the questionnaire as Independent 
Manufacturers Exhibit No. 2. I feel those objections go 
principally to the weight of the exhibit rather than to its 
admissibility. 

(Whereupon Independent Manufacturers Exhibit No. 2 
was received in evidence.) 


103 Mr. Brothers: I just have one exhibit to offer, and 
I’m completely finished. 


(Witness excused.) 


This is an exhibit which consists of wage and employment 
data for electric lamp establishments with nonselective 
hiring policies. It is limited to the 16 concerns that I rep- 
resent whose names I will give you on a separate list, of 
course. It summarizes the situation as 1,107 covered em- 
ployees for the 16 establishments, and it shows the rates 
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paid for those employees. The largest significant 
104 number of these employees namely 900 of this 1,107 
group range between eighty-five and 95 cents per 
hour. That as I say is a group of establishments with 
nonselective hiring policities. I would like to offer this in 
evidence. 
= 3 o 2s Ss 2s 2 e e o 


109 Gustav Herzberg 


a witness appearing in behalf of the Independent Mann- 
facturers, after being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Brothers: 


Q. Mr. Herzberg, are you associated with the Incandes- 
cent Lamp Manufacturers’ Association? A. I am. 
110 Q. In what capacity? A. I am President. 
Q. And how many years have you been president? 
A. I think it’s 16 or 17 years. 

Q. Can you tell us how many members there are in the 
association at the present time? A. I think there is thir- 
teen or fourteen. 

Q. Were there formerly sixteen? A. Yes. 

Q. And are you familiar with the hiring policies of these 
various companies that from time to time have been mem- 
bers of the Incandescent Lamp Association? <A. At one 
time or another I have discussed these matters with mem- 
bers of these various organizations. 

Q. When you say members, do you mean officers? A. 
Yes, officers, owners. 

Q. Can you state whether any of these concerns have 
standards or selective hiring practices by which they re- 
quire either aptitude tests or training schools or educa- 
tional requirements or medical examinations or limited age 
groups? A. None of them do. 

Q. They all have the complete, open hiring policies? A. 
Yes. 

Mr. Brothers: That is all. 





Cross-examination 


By Mr. Spero: 


Q. Is it a condition of membership in your association 
that the members of it refrain from using what you 
111 __— call selective hiring practices? A. No. 

Q. Have you visited the plants and spoken to the 
people there, the people who worked there, and have found 
from the people in the plants that there are no such hiring 
practices in those plants? A. No. I visited almost all of 
the plants. I don’t think I’ve talked to the people along 
that particular line. 

Q. Who have you spoken to to determine whether the 
hiring practices were nonselective? A. Usually the owner 
or the president or one of the officers of the company. 


114 Q. I gather that any company that makes incan- 
descent lamps would be eligible to belong to your 
association; wouldn’t it? A. Yes. 

Q. Westinghouse and Genera] Electric make incandes- 

cent lamps, don’t they? A. Yes. 
115 Q. Are they eligible to belong to your association? 
A. They certainly are. 

Q. As well as any other company that makes incandes- 
cent lamps? A. Yes, sir. 

Q. Which covers about every company in the industry 
practically? A. That is right. 

Q. So insofar as the analysis, the knowledge as to the 
rates paid in each of these companies that belong to your 
association, I gather you have no personal knowledge your- 
self, have you, about the rates they pay in these various 
categories? A. I don’t think my knowledge is exact enough 
to be of any use. 

Q. Insofar as the hiring policies are concerned, is there 
any written statement about these hiring policies that you 
could refer to which indicates what the policies are? <A. I 
don’t believe so. 
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Q. So when you say that the hiring policy is nonselective, 
are you suggesting that anybody that walks into the plant 
can get a job if there is a vacancy? A. Not necessarily. 
The man who does the hiring I presume sizes up the person 
and tries to form some opinion as to their ability. 

Q. So he does inquire as to his experience? A. He may. 

Q. What his qualifications are? A. Yes. 

Q. He does want some knowledge about the man’s 
health? A. I presume so. 

Q. All of these companies are covered by the usual 
116 imsurance policies, workmen’s compensation, and so 
on? A. Yes. 

Q. And they are subject to the same risks as any other 
company in regard to the types of employees they hire with 
respect to accident possibilities, sickness and so on; is 
that right? A. That’s right. 

Q. Do you have any personal knowledge as to whether 
or not the other companies in the industry are any more 
selective than these companies are with respect to the 
people they hire? A. What do you mean, the other com- 
panies? The big companies? 

Q. Say the big companies, yes. A. Yes, personal knowl- 
edge. It so happens I worked for General Electric for 17 
years. 

Q. All right. Will you tell us then with respect to any 
item that you want to mention how the policies differ? 
A. Well, I know they are very selective. They were at the 
time I worked there. I haven’t worked there in recent 
years, but I know when I worked there we had a regular 
employment man. That was his sole job, and very often he 
had an assistant or more than one assistant, and they went 
quite extensively into the qualifications of every applicant. 
In addition to that they had a medical examination. 

Q. Are you asserting then that the members of your asso- 
ciation don’t make any inquiries about the health of the 
people they hire? A. Unless it is something that is very 
obvious in @ person’s appearance. 
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Q. If they know that the person is physically handi- 
capped, they would take that into consideration in hiring, 
wouldn’t they? A. They very often hire physically 

117 handicapped persons. I did myself. 

Q. But they want to know what the physical quali- 
fications of a person are, don’t they? A. In a very general 
way. 

Q. They want to know what the age is, don’t they? A. 
They always ask the age. 

Q. And if they can get young people they prefer to have 
young rather than older workers, wouldn’t they? A I 
imagine they would prefer to, yes. 

Q. And the persons they do hire are hired because they 
are the best persons available to these companies, isn’t that 
right? A. I imagine so. 

Q. You get the best people you can for the money you are 
paying, to put the matter another way; isn’t that right? 
A. I imagine that probably is so. 


124 Presiding Officer Grant: All right, Mr. Brothers, 

I think there is sufficient reason to receive this table, 
the wage data and employment data. I am receiving this 
as Independent Manufacturers Exhibit No. 4, and I will 
ask Dr. Modley if he can present the list in the morning 
on the 16 companies, and I will see that that list is at- 
tached. I understand that is at your request, Mr. Brothers, 
and you are perfectly agreeable to have those names di- 
vulged for the record. 


127 Presiding Officer Grant: Gentlemen, Mr. Reilly 

has produced in response to the request of Mr. 
Brothers a list of the so-called independent manufacturers 
who are covered by the wage and employment data marked 
Independent Manufacturers Exhibit No. 4 which was under 
discussion yesterday afternoon. I propose to mark the list 
of the 16 companies represented by Mr. Brothers as Inde- 
pendent Manufacturers Exhibit No. 5. If any of you gen- 
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tlemen have any comment with respect to it, I would be 
giad for you to make any observations you like. 

(No response.) 

Very well, gentlemen, we will consider it a part of the 
record. 


(Whereupon Independent Mannfacturers Exhibit No. 5 
was received in evidence.) 


129 August Cantfil 


Q. Mr. Cantfil, will you please state your full name and 
the title of your position for the record? A. August Cant- 
fil, Chief of the Industry Analysis Section of the Public 
Contracts Branch. 


Q. I show you a document marked Government Exhibit 
No. 5 for identification and ask if you are familiar with 
this document? A. Yes, sir. 

Q. Will you explain the manner in which this document 
was prepared? A. Yes. This document, which is the ques- 
tionnaire used in connection with the wage survey and 
which Mr. Douty explained yesterday, was derived through 
consultation with labor and management groups. There 
was a labor and management panel on this particular in- 
dustry, October 13, 1954 at which labor and management 
representatives were present at which time they discussed 
the nature of this questionnaire, both the definition of the 

industry and the questions which should be included 
130 on the questionnaire. With respect to the definition 

at that panel on October 13th, a proposed definition 
of this industry was presented by representatives of the 
Divisions for the panel’s consideration which was identical 
to the definition which resulted from previous proceedings 
in this industry which commenced back in 1951. At that 
time there was two panels, a panel in November, ’51 and 
another in January, ’52 from which resulted the definition 
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of this industry which was presented to the panel members 
on the October 13, 1954 panel when proceedings for this 
industry were commenced. Panel members at that time 
made one or two suggestions and modifications in the 
definition. 

Mr. Sheehan: I offer in evidence as Government Exhibit 
No. 5 the questionnaire entitled ‘‘Harnings in the manu- 
facture of Electric Lamps.”’ 

Presiding Officer Grant: Any comments, gentlemen? 


(No response.) 


Presiding Officer Grant: I will receive it in evidence as 
Government Exhibit No. 5. 

(Whereupon Government Exhibit No. 5 was received in 
evidence) 


By Mr. Sheehan: 


Q. I show you a document marked for identification as 
Government Exhibit No. 6 consisting of two tables and ask 
if you are familiar with this? A. Yes, sir; I am. 

Q. Was this document prepared by you or under your 
direction and control? 


131 A. Yes. Government Tables 1 and 2 represent the 

award lst showing awards for electric lamps or 
products subject or covered by the proposed definition of 
the industry, the tables which we as a matter of course 
prepare in proceedings of this nature. This table is neces- 
sarily shorter and somewhat less complete than desirable, 
and I will explain why. 

Table 1 to begin with is headed Electric Lamps: Govern- 
ment contracts subject to the Walsh-Healey Act, by award- 
ing agency: September 1, 1953 to August 31, 1954. The 
reason firstly for picking this particular period is that this 
was the fiseal period covered by the Federal Supply Sched- 
ule. The General Services Administration usually has 
different fiscal periods covering different commodities, and 











76 


this happens to be the fiscal period covering electric lamps, 
and consequently is the most recent completed period for 
which we could get any information from that agency as to 
actual purchases under the Federal Supply Schedule. Vir- 
tually all purchases made of electric lamps are made under 
the Federal Supply Schedule. The supply schedule is man- 
Gatory for all government agencies regardless of their lo- 
cation. Consequently, under agencies we have the General 
Services Administration and number of contracts, eight. 
There were eight awards made by the General Services 
Administration covering this period to eight separate com- 
panies which are listed below in Table 2 for the supply of 
lamps. The value of contracts is given as $10,143,529. 
This represents the actual purchases made under Federal 
Supply Schedules during the fiscal year period indicated. 
The Divisions were notified of only two other contracts 
which were not awarded against the Federal Supply Sched- 
ule. One of these contracts was awarded by the Airforce, 
and the company concerned as you can see from 

132 Table 2 is Grimes Manufacturing Company. The 
second contract by the Corps of Engineers, and as 

you can see below it’s the Carlisle and Finch Company. 
These are the only two contracts covering the award of 
bulbs included within this definition which were not con- 
tracts actually chargeable against the Federal Supply 
Schedule or contracts in other words in excess of $10,000. 
I might say with respect to these firms, namely, Carlisle 
and Finch and Grimes Manufacturing Company, that it is 
conceivable that neither of these firms are primarily en- 
gaged in the manufacture of lamps but that does not pre- 
clude their receiving an award for lamps from the agencies. 
Table 2 merely shows the firms involved in contracts with 
the government. You will note the eight firms on the Fed- 
eral Supply Schedule listed and in addition the two firms 
I just mentioned. We have obtained from the General 
Services Administration the actual purchases against each 
of the firms on the Federal Supply Schedule. Consequent- 
ly, we know the total to be correct; however, this informa- 
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tion is held to be confidential, and it so says in the invita- 
tions to bid in the Federal Supply Schedule that while firms 
are required to report to the General Services Administra- 
tion quarterly, their actual purchases, that that informa- 
tion will be held confidential and not disclosed by the 
General Services Administration. Consequently, we were 
only able to show the actual total amounts. They are in- 
definite contracts of course running for a year’s period. 


135 Q. Mr. Cantfil, I show you a table marked Gov- 

ernment Exhibit No. 8, Table 3, Electric Lamps, 
number and value of shipments, subject to the Walsh- 
Healey Act made to the Airforce and Navy installations un- 
der the Federal Supply Schedule, September 1, 1953 to Au- 
gust 31, 1954, and ask if you are familiar with this table? 
A. Yes, sir; I am. 

Q. Was this table prepared by you or under your direc- 
tion and control? A. Yes, sir; it was. 

Q. What was the source of the information contained in 
it? A. Table 3 shows the number and value of shipments 
of lamps made under the Federal Supply Schedule for the 
same period we have been referring to, September of ’53 
to August, ’54, made to the Airforce and Navy. From the 
information we had under the purchases of the Federal 
Supply Schedules, the Airforce and the Navy were the two 
largest, single purchasers of lamps. In order to get some 
information as to the distribution of lamps to the govern- 
ment, the Divisions requested from the Navy Purchasing 
Office, which in the case of lamps happens to be the General 
Stores Supply Office in Philadelphia, Pa., and from the 
Airforce Purchasing Office, which for lamps is at Gentile 
Airforce Base, Dayton, Ohio, received copies of their pur- 
chase orders issued against the Federal Supply Schedule. 
These purchase orders show the items or types of lamps 
purchased by the Navy and Airforce against the Federal 
Supply Schedule and the destinations or shipping points of 
those lamps. 
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Now, referring to the table, you will note that the 
136 same eight firms, for instance, which I previously 
referred to on Government Exhibit 6, appear here on 
this table here, Table 3. You will note that total shipments 
were 539 to the Navy and to the Airforce aggregating ap- 
proximately $2,500,000. Those shipments are broken down 
as to the State or destination following the shipping instruc- 
tion given in the purchase orders, so that we see for ex- 
ample that of the 539 total shipments made to the Airforce 
and Navy under the Federal Supply Schedule, 74 were made 
to the New England region; 15 to New Hampshire; 16 to 
Massachusetts, and so forth. 

Reading horizontally across the top of the table, of the 
539 shipments 51 were made by the Amplex Corporation, 
35 by Are Ray, and so forth. I want to explain exactly 
what shipments means in this instance. With respect to 
a particular purchase order, we counted as a shipment 
shipments of all items which went to a particular State on 
one purchase order. For example, it is conceivable that a 
particular purchase order called for several different items 
or several different bulbs but all to be shipped somewhere 
within the State of New Hampshire. Well, that was counted 
one shipment because those bulbs would have been shipped 
together conceivably but that was what we considered as 
being one shipment. On the other hand, shipments of the 
same item to the same destination but on different pur- 
chase orders would have been counted as separate ship- 
ments of bulbs. Also I might say that with respect to the 
‘Navy we were able to get complete information as to ship- 
ments under the Federal Supply Schedule. With respect 
to the Airforce there was some purchase orders of which 
they did not have copies and were mailed to us, and it does 
not represent full information on shipments to the Airforce 

but combined we have accounted for 95 percent of the 
137 total dollar value of shipments made to the Airforce 

under the Federal Supply Schedule. Complete in- 
formation with respect to the Navy and somewhat around 
90 percent for the Airforce was obtained. 
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Q. Mr. Cantfil, I assume that shipments were made to 
other agencies other than the Airforce and Navy. Can 
you explain why these two agencies were chosen in prepar- 
ing this table? A. Yes, sir. Firstly, they are the two 
agencies with respect to importance. Shipments are of 
course made to other agencies under the Federal Supply 
Schedule. However, with respect to the others, there was 
not the volume as there was with the Navy and Airforce, 
and consequently even more important with respect to the 
collection of the information is that the information was 
scattered. For example, with respect to the Veteran’s 
Administration they purchased of course light bulbs for 
all their hospitals, some 200-odd throughout the country, 
but each purchasing office at the hospital can order directly. 
There is no centralized reporting system used by the Vet- 
erans’ Administration. A similar situation is true with 
respect to the Post Office, so that it would be virtually im- 
possible and would not be within our means or manpower 
and personne! to have collected reasonably from any other 
agency the amount of information we were able to collect 
from just two offices in going to the Airforce and to the 
Navy. 

There is one other large purchaser of light bulbs and 
that is the General Services Administration itself for pub- 
lic buildings. I have some information there with respect 
to their purchases, so you can get some idea as to the 
geographical distribution. During this same fiscal period 
we are talking about there were withdrawals of light bulbs 

from the General Services Administration ware- 
138 houses, and there are 12 GSA warehouses scattered 

throughout the country. These warehouses are lo- 
cated in Boston, New York, Washington, Atlanta, Cleve- 
land, Chicago, Kansas City, Dallas, Denver, Los Angeles, 
San Francisco and Seattle. These 12 warehouses stock 
light bulbs and deliveries are made directly to these ware- 
houses by the firms on the Federal Supply Schedule, and a 
local government building or local government office has 
its choice generally of either withdrawing bulbs from the 
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GSA warehouse, if there is one in its vicinity, or ordering 
directly from the company or from the company’s supply 
house itself. 


139 Q. Can you tell me the locations of the establish- 
ments of each of these eight contractors from which 
electric lamps were supplied to the Government under these 
contracts? A. Yes, sir; I can. Several of these eight firms 
are multi-plant companies. In that connection Mr. Reilly 
was good enough to supply to the Divisions, through his 
services, the information as to the plants from which de- 
liveries of light bulbs were made to the government. I 
have here before me the price list under the Federal Sup- 
ply Schedule of the General Electric Company, the West- 
inghouse Corporation and Sylvania Electric Lamps. These 
are price lists which are supplied to the various govern- 
ment agencies for ordering purposes. We passed the price 
list on to Mr. Reilly who was good enough to have them 
marked therein item by item the locations of the various 
plants from which deliveries could be made to the govern- 
ment with respect to some items. On certain items they 
only delivered to the government from one location. On 
other items it is conceivable that deliveries might have been 
made for three, from three or four different locations. 

Q. In addition to these three, do you have any additional 
information on the point of origin for the shipments of the 
other contractors? A. Yes, sir; we do. With respect to 
Tung-Sol, which is also a multi-plant company, I under- 
stand from Mr. Reilly that deliveries to the government are 
made from its Newark, New Jersey plant. The other four 
firms on Table 3 are single plant companies, and necessarily 
their lamps would have to be manufactured in the location 

of their one establishment. With respect to Amplex, 
140 their plant is located in Brooklyn. Arc-Ray’s plant 

is located in Bloomfield, New Jersey. Champion 
Lamp Works of the Consolidated Electric Company is 
located in Lynn, Massachusetts. Radiant Lamp Corpora- 
tion is located in Newark, New Jersey. 
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Q. With respect to the multi-plant manufacturers, can 
you tell me whether or not certain specific types of bulbs 
are made solely in particular plants or whether they are 
made generally in all plants? Do you have any breakdown 
of that? A. Yes, sir. The price lists are broken down 
item by item for ordering purposes, and after each item 
there is noted the location of the plant where that item 
could be manufactured and delivered to the government. 

As I indicated earlier, with respect to some items there 
is only one location from which deliveries to the govern- 
ment could be made. With respect to other items, why 
there might be four or five places from which deliveries 

could be made. 
141 Mr. Sheehan: I offer in evidence as Government 
Exhibit 8, Table 3, showing the contractors and the 
points of destination of lamp shipments. 

Mr. Reilly: Mr. Examiner, before you proceed, may i 
ask Mr. Sheehan the purpose of the offer? 

Mr. Sheehan: Yes. It is to assist the Secretary in de- 
termining the areas to which specific rates would apply if 
necessary. It is to assist him on the question of locality. 

Mr. Reilly: I think I am going to object to the introduc- 
tion of this then because it doesn’t have any relationship to 
the localities in which they are produced but simply to the 
areas in which they are sold. 

Mr. Sheehan: We are taking locality in the broad sense 
on this, Mr. Reilly. We are not relating it to the third 
standard indicated by the Secretary in the textile brief. 
This is in order to assist the Secretary to determine whether 
it’s necessary to adopt specific wages for specific localities 
rather than to assist him in determining what those wages 
should be. 

Mr. Reilly: That I think goes to the heart of my objection. 
Our position is that irrespective of where goods are deliv- 
ered the boundaries of the localities should be fixed with 
relation to the situs of the plants rather than to the mar- 
ket, and for that reason I am going to have to object to the 
receipt of this document on the grounds of relevancy. 
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Mr. Sheehan: Mr. Examiner, the Secretary has always 
considered—not always but generally in the past has con- 
sidered the area of competition to be material in reaching 
his determination, and this table is offered for the purpose 
of assisting him on that question. 

2 z s cd 2 2 @ oS s s 


143 Mr. Reilly: My objection to it is that it is based 
upon the general line assumpticn on the theory of 
the exhibit that it is the locality of the market in contra- 
distinction to the production locality, that it is a relevant 
and possibly a controlling factor in the determinations. 

Presiding Officer Grant: That seems to be the point of 
difference, Mr. Reilly, between you and Mr. Sheehan. I of 
course—— 

Mr. Sheehan: Pardon me, if I may, Mr. Grant. We 
don’t intend to solely offer this table. We do intend to 
offer the copies of the purchase orders which would show 
the points of origin. We do intend to offer the price lists 
of GE, Westinghouse, and Sylvania Electric all to tie in 
with this particular exhibit, so that we would have a pic- 
ture of both points of origin and points of destination. 

The Witness: I might say too, Mr. Examiner, that nor- 
mally we do make a table which shows the origin or place 
of manufacture of the item concerned. In this case of 
lamps it was not possible to do this prior to this hearing 
today because we did not have sufficient information with 
respect to where a particular bulb might be manufactured 
and delivered to the government. With the information 
we have submitted today it would be possible to show the 
origin as well as the destination by geographical distribu- 
tion. 





145 Presiding Officer Grant: Gentlemen, aside from 
the information relating to the point of origin on 
specific shipments, it seems to me that there is some rele- 
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vancy in the mere fact that we have points of origin and 
points of destination on a nation-wide basis. We have that 
I assume in these exhibits that you are offering—— 

Mr. Sheehan: Yes. 

Presiding Officer Grant: —or propose to offer? 

Now, what assumptions can be made on that I don’t know, 
or what assumptions might be made on the evidence that 
would be later received is something else again, but I think 
I have sufficient basis for receiving these merely by reason 
of the fact that they are indicative of not only the points 
of origin, but this particular exhibit is indicative of the 
points of destination. I will receive it. 

Mr. Reilly: May I have an exception, Mr. Chairman? 

Presiding Officer Grant: Yes. That has been referred 
to as Table 3, and I will receive it as Government Exhibit 8. 


148 Mr. Sheehan: I offer in evidence as Government 

Exhibit 10-A, Revision No. 1, Westinghouse Lamps 
List Price Schedule. I offer in evidence as Government 
Exhibit No. 10-B, Revision One of the Authorized List 
Price Schedule of Sylvania Electric Lamps, and as Govern- 
ment Exhibit No. 10-C, Revision No. 1, Authorized Price 
List of General Electric Lamps. 

Presiding Officer Grant: I will receive these as identified 
by Mr. Sheehan as Government Exhibits Nos. 10-A, 10-B 
and 10-C. 

(Whereupon Government Exhibits Nos. 10-A, 10-B and 
10-C were received in Evidence) 

Mr. Sheehan: I will point out that Government Exhibits 
10-A, 10-B and 10-C indicate, if I am correct, Mr. Reilly, 
the specific plants from which particular types of lamps 
may be manufactured. 

Mr. Reilly: That is a correct statement. 
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173 Q. I wondered if you had data as to the proposed, 
as to the proportion of all electric lamp production 
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which is accounted for by government contracts? <A. No, 
sir; I don’t have that data before me. 

Q. I checked briefly with the Census data, and for the 
year 1953 it would appear that the $10,000,000 in govern- 
ment orders in the fiscal year ending August 31, 1954, that 
$10,000,000, if applied to the total production, the total 
value of shipments reported by the Census in 1953, would 
come to almost 3 percent. I don’t know to what extent the 
industry definition coincides, but I thought it might be 
germane in terms of the expressions yesterday of the im- 
pact on this industry by a Walsh-Healey minimum wage 
determination, for us to tie down precisely what portion 
of lamp production does come under government contract. 


174 Presiding Officer Grant: What about the lamps 
themselves? Are they all within the definition of 
this industry? 

Mr. Modley: You can’t say quite as strictly as that. The 
Census figures go into considerable detail as to the compo- 
sion of total lamp production, and their figures include for 
instance sun lamps and bacteria lamps which, if I am cor- 
rect, are excluded from our definition of the industry, but 
the amounts involved are so infinitesimal that the $302,000,- 
000 figure which I have mentioned for 1954 is as close as 

you can possibly come. 
175 Mr. Brandwein: The government orders would 
account for something in excess of 3 percent and not 
much more. 
Mr. Modley: Generally that is true. 


oo R cr Ed cod 3 t so . S 
176 David Lasser, 
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Q. What is your full name, Mr. Lasser? A. David Las- 
ser. 

Q. For whom do you work? A. International Union of 
Electrical, Badio and Machine Workers, C.LO. 








85 





Q. In what capacity? A. Research director. 
Q. How long have you been research director of LU.E.- 
C.1L.O.? A. About five years. 


184 Q. Mr. Lasser, what is the position of the LU.E.- 

C.I.O. with respect to whether or not, in the determi- 
nation of a prevailing minimum wage under the Walsh- 
Healey Act, the Secretary should establish geographical 
differentials? A. We believe that there is no justification 
for them. In the first place, the industry is dominated to 
a degree of almost 95 per cent by three large multi-plant 
corporations. These three corporations sell their product 

on 2 national market and at a uniform price irrespec- 
185 tive of where the product is produced. 

Q. Who are these corporations? A. General Elec- 
tric, Westinghouse, and Sylvania. As a matter of fact, at 
one time we made a little check and we found that, for ex- 
ample, in the stores in Little Rock lamps of Westinghouse 
were sold at exactly the same price as the stores in Bloom- 
field. 

Q. Bloomfield, New Jersey? A. Bloomfield, New Jersey. 
None of the big three establish varying prices based on any 
differentials in wage rates or where the material is pro- 
duced. 

Furthermore, the only plants that are located, for ex- 
ample, in the South are plants of two of these companies, 
General Electric and Westinghouse, which, as I have indi- 
cated, produce and sell on a national market. 

Now, if a regional differential were created the only 
effect would be to create competition in wages and among 
employers between the various regions, and we believe that 
would be incompatible with the purpose of the Act because 
it would help to create and perpetuate sub-standard wages. 
G.E. and Westinghouse, particularly, as a matter of fact, 
insist that a great many of their products be sold at uni- 
form prices irrespective of who sells them; not only where 
they’re sold but who sells them. 
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If regional differentials were established, it would mean 
that those who were given a regional differential in wages 
would have a competitive advantage over those in other 
regions who did not have that advantage and, therefore, 
constitute unfair competition in securing Government con- 
tracts, or these companies could place production, transfer 
production from one plant in one region to a plant in 
another region in order to either depress wage rates or 

create competition among other employers who were 
186 not so favored. 


187 Looking at it from every standpoint that we can 
see, we can see no reason, in terms of the purposes 
of the Act, for establishing regional differentials. 

Q. Now, Mr. Lasser, in the light of the considerations 
that you have mentioned and the surveys that have been 
made, what is the position of the LU.E.-C.LO. with respect 
to the rate which the Secretary should find to be the pre- 
vailing minimum rate for the Lamp Industry as defined? 
A. We believe there is an overwhelming case for a deter- 
mination of not less than $1.30 an hour on the basis of the 
figures which I have indicated. 

Q. And as you have stated, this should be a single rate 
and there should be no determination of different rates 
based on geographical differentials? A. That’s correct. 


196 I believe you testified—and this was in your capac- 
ity as an economic expert—that on the basis of your 
study of the tables, no tolerance should be made for 
learners, apprentices, or handicapped workers if the Sec- 
retary makes a determination in this industry. Did I under- 
stand you correctly, sir? A. That’s correct, yes. 
Presiding Officer Grant: I don’t know whether I under- 
stood that it was based on the survey entirely. I remem- 
ber him saying that insofar as apprentices were concerned, 
there was only one establishment that had entered appren- 
tices under their contract, and I assume he was basing it 











87 


on the contracts of his union in that respect, in that par- 
ticular instance, at least. 

The Witness: As far as the learners, they have been re- 
moved—there are no special provisions for learners and we 
were given assurances and we hoped that there would be 
no further learners. 

On handicapped workers, we stated they were mainly 
being paid the rate for the job they occupied. 


By Mr. Reilly: 


Q. Your recommendation wasn’t based upon the sur- 
vey. It was based upon some other things; is that 
197 right? A. Both. 


Q. But if your proposal for having a minimum wage 
determination of $1.30 were to be entertained, a good many 
of these people now who no longer require learners certifi- 
cates, let’s say, because the job rate in their plant is $1 or 
higher, so that the Department, of course, would have no 
interest if these people were paid 75 cents, that situation 
might not exist if there was a minimum wage established 
at the rate you suggested? A. Our point has been that 
there never was any good reason for any learners in this 
industry because the practice has been, except in some of 
these southern plants, to hire workers, new, entirely new 
workers at what is called a starting rate and they may not 
have had any experience whatsoever in the industry or in 
the work, and they start at that starting rate and they move 

by progression to the job rate, and that has been the 
198 prevailing practice in the industry. 


234 Mr. Brandwein: Mr. Hearing Officer, first Mr. Roy 

Renoud, the International Representative of the In- 
ternational Brotherhood of Electrical Workers, will present 
some general comments on the determination. 
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WHEREUPON: 
Roy F. Renoud, 


a witness called by the International Brotherhood of Elec- 
trical Workers, A. F. of L., after being first duly sworn, 
testified as follows: 


236 The L. B. E. W. realizes that in the manufactur- 

ing of lamps that one national organization seems 
to be in a more favorable competitive position than other 
manufacturers in the industry. 

When the L B. E. W. entered into negotiations at the 
new plants located in the southern area, it was recognized 
that in the absence of any experienced workers in the area 
relatively low rates might have to be accepted for a brief 
time for the training of the work force of new employees. 
This training period is now over and it is paramount that 
these sub-standards wage rates be revised upward on a 
comparable basis with those paid workers doing similar 
work in the same area. 

The L B. E. W. has taken a position that the sub-standard 
wage rates shall be corrected at the next negotiations, with 
nothing less than the $1.30 per hour as the minimum rate 
which would be compatible with wages prevailing in the 
industry and, therefore, the I. B. E. W. requests that the 
Walsh-Healey minimum rate be set at $1.30 per hour. We 
ean take no other position than that when the major com- 
petitors—one organization has a starting rate of $1.33 an 
hour, and we feel that we would not be at least giving that 
support that industry often calls on us to give, to give com- 
parable area rates. 

Briefly, gentlemen, that is the I. B. E. W.’s statement. 

Mr. Reilly: May I inquire? 

Presiding Officer Grant: Yes. 





Cross-examination 


By Mr. Reilly: 


Q. Mr. Renoud, what company did you refer to when you 

said its major competitor has a starting rate of $1.33? A. 

General Electric and Westinghouse. Westinghouse 

237 has the low rates and General Electric has the higher 
rates. 

Q. What location did you refer to with respect to Gen- 
eral Electric? A. Jackson, Mississippi versus Reform, Ala- 
bama, Little Rock, Richmond, Kentucky, both General Elec- 
tric and Westinghouse. 

Q. And you say at Jackson, Mississippi the G. E. start- 
ing rate is $1.33? A. $1.33 is the lowest starting rate shown 
in our wage scale, yes. 

Q. And you’re comparing that to the Westinghouse rate 
at Reform, Alabama. Did you compare the rate in some 
other southern city? A. No, I didn’t actually compare that 
to Reform. If you want to compare it to Reform, there 
would be quite a differetnce. I was comparing it to the 
Little Rock rate. 

Q. What did you say the rate was in Little Rock? A. 
Little Rock, I believe, is $1.16 or $1.19. 

Q. And then you spoke of some city where both com- 
panies had a plant, I believe, didn’t you? A. Yes, that was 
in Kentucky, Richmond, Kentucky. I'll give you that com- 
parison in just a minute, sir. 

Q. All right. Thank you. A. The starting rate at Little 
Rock is 92 cents, which goes on automatic progression of 
two pay periods in each grade, up to $1.12. 

In Richmond, Kentucky the starting rate is 96.5 cents, 
which goes in two pay period progression steps, up to 
$1.155. 

Q. That’s a Westinghouse location? A. Those are both 
Westinghouse. 

Q. Now, you mentioned a General Electric location in 

Kentucky. A. That’s right. That starting rate is 
238 $1.33. I’ve asked for that contract to be sent up to 
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me, which I haven’t got. I’m quite sure that the company 
will substantiate that’s $1.33 as a starting rate. 

Q. Are we speaking now of the General Electric plant 
in Lexington, Kentucky? A. Yes. 

Q. And you say it’s $1.33? <A. $1.33. Would you care 
for the Reform rates, also? 

Q. If you’ve got any information on it, sir, yes. A. Re- 
form starts at 90 cents and goes to $1.015. That’s in four- 
week progression periods. The first two steps are auto- 
matie and then it becomes a part of a theoretical produc- 
tion figure for the second two. 

Q. Are all the rates that you mention, sir, contained in 
contracts with the Brotherhood of Electrical Workers? A. 
If I may answer that, they are contained in the contract 
and the man that negotiated them is now off of the pay- 
roll The Brotherhood felt that he had not done the job 
sufficiently and has removed him from the payroll, and 
that’s why I’m in the position I am of not being familiar 
with the lamp industry. 


244 Q. Whereabouts is that, sir? That’s the first time 
you’ve mentioned a 94-cent figure. A. That’s at 

Paris, Texas, and I’m not clear yet whether that particular 
type of operation is included in this, or not. I understand 
there has been some exclusions. It’s in. 

Q. What company do you refer to there? A. Westing- 
house. 

Q. That’s at 94. Is that under contract with the I. B. E. 
W., also? A. Yes, sir. 


245 Q. It wasn’t quite clear to me what your answer 

was to my question as to whether or not the union 
had in mind asking for any tolerance for plants in rela- 
tively new areas, if your recommendation of $1.30 on a 
national basis was adopted. A. My answer on that, sir, 
is that we recognize that there is no need for any tolerance, 
because the type of skill that is needed in this would be no 
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basis to have any tolerance in it. The type of people they 
need for this type of work, it’s quite evident that they 
don’t—the skills required and the short training period— 
that there’s no reason for it. 

Q. Well, I thought you conceded that imexperienced 

workers wouldn’t be able to produce as efficiently as 
246 workers hired in an area where there was consider- 

able industrial background; isn’t that correct? A. 
What we’re doing, to be quite frank with you, is trying to 
excuse our own darned foolishness on the rates we got 
down in that area. 

Q. These contracts with these three or four month prog- 
ression schedules are not peculiar to plants in the South, 
are they? Don’t a lot of your I. B. E. W. contracts in the 
North also have similar provisions? A. We have similar 
progression, but those that I’m familiar with, it’s auto- 
matic progression and it is based primarily on a weighted 
average on a job on a different wage standard that we have 
than exists here. 

What the statement was based on, Mr. Reilly, it was 
based on the reason that the International Representative 
gave that preceded me in the job as the reason for these 
rates. I’m taking his statement and throwing it on the 
table. 

Q. While you may disagree with the base rate that he 
agreed on, doesn’t the union all over the country, though, 
make contracts in which they recognize that, since inex- 
perienced workers don’t produce so much, that the contract 
itself requires several months to reach the job rate? A. 
That is taken on a weighted average of the job. It depends 
on what the skill requirements are, the working conditions 
on the job, and that’s dealt with on an individual basis on 
each job. 

Q. Well, now, in all these lamp plants, since they use 
about the same type of machinery, the operations in any 
lowest labor grade are approximately the same; is that not 
correct? A. Well, that’s a conclusion I’ve drawn, that they 
must be similar, because the machinery has been manu- 
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factured by one company, and I’ve been able to draw the 
conclusion that it must be similar work. Therefore, it 
should be at similar rates. 


250 By Mr. Sheehan: 


Q. Mr. Renoud, you indicated there was a general up- 
grading of rates in the Southeast and Southwest subse- 
quent to the BLS survey. Can you give us any more defi- 
nite information along that line? A. Well, in Little Rock, 
Arkansas, effective November 1954, and also in Reform, 
actual contract completion—and these dates were later 
than that but they were retroactive back to those dates— 
were a 3.5-cent increase in those two plants. And, also, in 
addition, there has been some reclassification from labor 
grade 1 to labor grade 2, and in those they would show a 
substantial difference in the minimum rate. 

c 2° 3 s 2 3 S d o pe 

251 Q. Did this 3.5-cent per hour increase apply in 
both labor grades 1 and 2? A. Yes. It applied 

across-the-board, with also some other readjustments. 

Q. In arriving at your figure of $1.30, did you take into 
consideration the effect of this increase or did you base 
your figure upon the tables submitted by BLS? A. I based 


it on the figures submitted by BLS. 
G s & e o & Cc oc s oe 
297 Joseph Bachman 


a witness appearing in behalf of the Industry Panel, after 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Reilly: 


Q. Will you give us your full name. A. Joseph Bach- 
man. 
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298 Mr. Reilly: The Industry Panel consists of Syl- 
vania, Westinghouse, General Electric, Western Elec- 
tric, Tung-Sol and Consolidated. 
Mr. Sigal: Consolidated? 


e fey e s B e o e . * 
By Mr. Reilly: 


Q. Mr .Bachman, would you state your occupation? A. 
I am the government sales representative for General Hlec- 
tric’s Lamp Division. 
od e z ce g s s 3 se = 
299 Q. Mr. Bachman, I am going to mark two docu- 

ments for identification. I will call it Industry Ex- 
hibit 1 and Industry Exhibit 2. I will further identify them 
as follows: Industry Exhibit 1 is entitled, Solicitation for 
Offers, Federal Supply Schedule, and Industry Exhibit 
No. 2 is the Federal Supply Schedule for the period Sep- 
tember 1, 1954 through August 31, 1955. The Federal Sup- 
ply Schedule for the pervious year is already in evidence 
as a Government exhibit. This is the same document ex- 
cept for the succeeding year. 

Mr. Bachman, what is this document that I have marked 
as Industry Exhibit 1. 

A. Do you mind just holding it up? I think I can see it 
from here. Well, it’s known as the Government Solicita- 
tion for Offers. 

Q. And what agency publishes that solicitation? A. The 
Federal Supply Service or the General Services Adminis- 
tration. 

Q. Are all the lamps which are sold by your company to 
the government sold pursuant to this solicitation? A. Yes, 
they are. 

Q. Would you describe how the general services group, 
the General Services Administration procures lamps under 
this solicitation? A. Well, they request the Solicitation for 
Offers which is rendered by a number of concerns, and then 
awards are made to the successful bidders, and then the 
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successful bidders publish what is known as an authorized 
price list, and they distribute that to 5,200 and-some-odd 
government purchasing locations over the country, and 
that price list includes specific lamp types on which the 
government ordering offices place their actual orders. 


302 Q. Some reference was made the other day to fil- 

ing some kind of material with the Bureau of Stand- 
ards. Does that appear in this article? A. Well, the item 
under Roman Numeral I, Bids ‘b’ in parenthesis, where it 
says that lamps furnished under this contract shall be new 
and then cites the federal specifications under which they 
will be bought, that is referenced back on page 4 where it 
says, ‘‘To be eligible to receive an award under the Solici- 
tation for Offers for all items except .. .”’ so and so and so 
and so, ‘‘Federal specifications enumerated in Article 1 (b) 
above and existing law.’’ 

Q. What does subsection (i) deal with, also on page 4, 
sir? A. Subsection (i) deals with the qualification fee 
that is paid by manufacturers to have their product quali- 
fied. 

Q. And how does the government qualify that product, 
if you know? A. Well, initially if a concern is not a sup- 
plier to the government and wants to become a supplier, 
they must submit to the Bureau of Standards a specified 
number of lamps of specified sizes, those precise numbers 
and types I don’t have in my mind, and they must pay a 
fee for qualification. The Bureau of Standards then tests 
for the Federal Supply Service the lamps that are sub- 
mitted by this particular manufacturer. If he qualifies he 
is then eligible to bid on the Solicitation for Offers, and 
after he becomes a contractor to the government, his prod- 
uct continues to be tested by the National Bureau of Stand- 
ards for the Federal Supply Service on a continuing basis. 

Q. I notice in that paragraph (i) it says, ‘‘If the manu- 

facturer desires to become qualified for the succeed- 
303 ing contract year beginning September 1, 1955... .”’, 
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to distribute this price list to the 5,000 installations doesn’t 
mean that you are necessarily assured of any government 
orders; does it? A. No, that’s right. 

Q. Am I to infer from that each installation has discre- 
tion as to which price list it uses? A. Yes. As we under- 
stand it, it is their administrative determination to pick 
the source best able to handle their requirements from 
many angles. 

Q. I am going to mark this document as Industry Ex- 
hibit 4 and ask you what that is. A. This is a special price 
schedule of General Electric large lamps and is a listing 
or a recording of all the large lamps manufactured by the 
General Electric Company. 

Q. And is a copy of that schedule sent to all the gov- 

ernment installations? A. No, not to government 
311 installations. 

Q. Well, suppose one of these installations wanted 
to buy one of the lamps not listed in Industry Exhibit No. 
3, are they free to enter into contracts with anybody or do 
they have to use the Federal Supply Schedule also? 


The Witness: Well, all of the lamps sold by our com- 
pany, and I believe the other suppliers to the government 
under the general schedule of supplies, whether they are 
listed in the authorized price list or here as paragraph 3, 
unlisted items, in this (indicating), are bought under the 
general schedule of supplies or under this one federal sup- 
ply contract. 


By Mr. Reilly: 
Q. Does General Electric sell any lamps to the govern- 
ment which are either not listed here among the specific 


items or which are available under the unlisted item 
catalog? A. Not to my knowledge. 


312 Mr. Reilly: Yesterday some question was raised 
by Mr. Sigal as to the total sales of lamps to the 
government by the General Electric Company. 
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By Mr. Reilly: 

Q. Mr. Bachman, are you familiar with that figure? 
A. Well, I don’t have an accurate figure with me. I know 
roughly, yes. 

Q. Will you give us an approximate figure? A. In the 
period that has been under discussion ending September- 
August 31st, 1954, are you thinking of? 

Q. Let’s take a full contract year. A. Well, that’s the 
last full contract year, and they were in excess of $4,000,- 
000, but I can’t tell you precisely what the figure was. 

Mr. Sigal: Is that the year ending —— 


By Mr. Reilly: 


Q. I take it that is the year ending August 31, 
313. 19542 A. The full contract year; that’s right. 
Mr. Lasser: Was the sum between four and five 
million? 
The Witness: It’s in excess of four. 
Mr. Lasser: Is it possible it could be eight? 
The Witness: Eight what? 
Mr. Lasser: Eight million? 
The Witness: No, no. I mean, it’s passed four million 
but in that range. No, it’s not five or six or anything like 
that. 


By Mr. Reilly: 


Q. Going back now to Industry Exhibit No. 2, the Fed- 
eral Supply Schedule, I notice that on certain items the 
discounts quoted by these companies to the government 
have some variations. Is it the proper inference that with 
respect to some items the prices of the different contractors 
are not uniform? A. There are slight variations; yes, sir. 

Q. When these orders are placed against your contract 
by the various installations, does the office placing the 
order designate any particular plant it be shipped from? 
A. No, never. 
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then apparently this fee must be paid. Is that a mis- 
print, because I notice this contract runs from 1954, Sep- 
tember 1, 1954 to August 31, 1955, and the solicitation itself 
was issued on May 13th. A. No, that’s no misprint. That 
is the routine, and if I may explain it, each supplier to the 
United States Government pays an annual test fee, and 
our company and all the other lamp companies supplying 
the government pay this specified fee each year, and the 
government tests these products during this contract year 
to qualify the products for the succeeding contract year, 
so that they know when the next contract year starts that 
the quality of the products they have bought either passes 
or fails to pass their specifications. 

Q. So that your company actually paid a deposit to 
qualify under this contract? A. That’s right. 

Q. In 1953 rather than in September, 1954; is that cor- 
rect? A. That is right; $9800. 

Q. And also a company which is not a current govern- 
ment supplier that wants to get on the list, it would have to 
file that deposit and submit its lamps for inspection a 
whole year in advance of the solicitation for offers? A. The 
exact period, Mr. Reilly, I am not certain of. I know it 
is a considerable period of time in advance of the solicita- 
tion to allow for the complete testing which takes quite a 
bit of time. 


305 Q. When the company submits its offers pur- 

suant to the solicitation, are they sealed and opened 
at the same time as is the case under competitive bidding 
contracts? A. No, they are not. 

Q. Just what does happens? A. Well, there’s no public 
opening because it’s a negotiated bid, and no one has ac- 
cess to any of the bids when they are received, and the 
government makes its determination from a study of the 
bids or solicitations as to what it is going to do. 

Presiding Officer Grant: Aren’t they in reality bids then? 

The Witness: Technically I can’t answer that. They 
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changed the term from Invitation to Bid to Solicitation for 
Offers, so we kind of use the terms interchangeably. 


By Mr. Reilly: 


Q. Don’t they differ somewhat from what’s called a bid 

in that under a conventional bidding contract with 

306 the government, as distinguished from negotiated 

contracts, the bids are all opened in a central place 

on a designated day, and then the government gives the 

contract to the lowest bidder unless some other bidder can 

make a showing that that company is not a responsible 
supplier? A. I believe that is right, sir. 

Q. But here, as I understand the practice, the govern- 
ment, after those offers have been inspected separately, 
will then place an award with several companies possibly 
for the same item? A. That’s right. 


2 ® o ° 2 cy e ° ° ° 
308 By Mr. Reilly: 


Q. I believe the last question I asked was whether or not 
General Electric sold lamps to States and municipal gov- 
ernments? A. Yes, we do. 

Q. Under the practice of some of those State and munici- 
pal governments, does qualification under the Federal Sup- 
ply Schedule have any bearing on your eligibility for such 
sales? A. Yes, very definitely. It’s often a requirement 
of a State or of a municipality that bidders on their 

lamp requirements are suppliers to the United States 
309 Government. 

Q. Can you tell us some of the State or municipal 
governments that have such requirements? A. The City 
of New York, the State of New York, New York Transit 
Authority, New York Housing Authority, and many others 
over the United States. Those happen to be close. 


310 Q. Now, as I understand it, the mere fact that you 
have been given an award and have been required 
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Q. So the government records would not show the place 
of manufacture on a particular order? A. No. 


314 By Mr. Reilly: 


Q. Is there any kind of earmarking of the lamps as they 
are produced to distinguish between the lamps that are 
going to the government and those that are not? I think 
you did say something about there being inspections during 
the life of the contract? A. Are there any earmarkings? 

Q. Well, do you have any plants or departments in plants 
that produce items specially for the government? A. No, 
we don’t. 

Q. How is it possible for an inspection during the life 
of a contract? A. Inspection is conducted in Newark and 
lamps are shipped into that point, and they are inspected 
by the government inspector. 

Q. Does he inspect all the lamps which — are 
ordered by government installations? A. No. 

Q. Does he inspect all the lamps which are made by 
lamp factories which may eventually supply government 
orders? A. No. He has the privilege of doing that, but 
he doesn’t do it. 

Q. Why doesn’t he do it? 


3 2 co o& * ® wt s % a 


Q. When a government order is placed, is there a spe- 
cial run of that item? Is that item supplied out of 
315 stock in the normal course of events? A. Well, it’s 
supplied out of stock in the normal course of events. 
If it is ordered by government or anybody and there is 
none in stock, it is conceivable that we would run enough 
to fill that order but that wouldn’t be just for government. 
It would be for the government of anybody. Generally 
most of our shipments are made out of stock. 
Q. Do you have some warehouses connected with these 
factories? A. We have 27 warehouses over the country, 
twenty-seven from which we ship. 
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Q. And does each warehouse represent the product of 
one factory or possibly several? A. The products of many 
factories. 

Q. How do you get paid for your government sales? A. 
In the same way that we get paid by commercial or indus- 
trial accounts, submit an invoice and receive a check. 

Q. There are no progress payments? A. No. 

Mr. Reilly: You may inquire. 

Before you do, I will offer these documents in evidence. 
Mr. Examiner, I offer Industry Exhibits 1, 2, 3 and 4. 

Mr. Sigal: I object to the admission of Industry Exhibits 
1, 3 and 4 inasmuch as no relevance or materiality has been 
shown. 

Presiding Officer Grant: I think I detect the point that 
Mr. Reilly is making, but perhaps Mr. Reilly can state it 
better than I can. 

Mr. Reilly: Mr. Examiner, these documents all bear upon 
the policy of the government with respect to the govern- 

ment contracts for lamps. They are offered to show 
316 that virtually all lamps are purchased under this 

Federal Supply Schedule. His contracts are not 
made pursuant to invitation for competitive bids which is 
what the language of the Walsh-Healey Act seems to con- 
template, that the government may purchase from a sup- 
plier for the same discount rates as those quoted on the 
specific items, the various catalog items, that all the items 
in the price schedule and these catalog items are items not 
specially made for the government but items which are also 
available to the public as well, and that the prices quoted 
to the government by different contractors for the same 
item may vary, and whether or not anybody buys from the 
particular contractor rests entirely within the discretion 
of the installation officer and not with the central purchas- 
ing department of the Federal Services Administration. 

Mr. Sigal: I submit that that has nothing to do with 
the determination of a prevailing minimum wage, and 
therefore these exhibits should be excluded. 
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Presiding Officer Grant: It raises the question relative | 
to the application of the Walsh-Healey Public Contracts — 
Act and also to the application of any wage determination | 
that might be issued by the Secretary of Labor. It is evi- 
dent from the rulings and the interpretations of the Secre- _ 
tary of Labor that he is in disagreement with Mr. Reilly. | 
Yet on these points I don’t want to deprive Mr. Reilly of | 
an opportunity to make a showing. Do you have any ob- | 
jection to these, Mr. Sheehan? : 

Mr. Sheehan: I think the Secretary has already ruled | 
on the question of the open market exemption, and for the © 
purposes of this hearing the Secretary’s rulings are bind- | 

ing and controlling upon us, and any evidence of- 
317 fered in support of Mr. Reilly’s contention is im- | 

Mr. Reilly: Mr. Chairman, this does bear, I agree in part, | 
on the open market issue, but it bears on the much broader 
issue as to whether or not this industry is the type of in- | 
dustry in which, in the making of any determination at all, | 
would serve a useful purpose. ! 

Presiding Officer Grant: That’s what I had in mind when | 
I said the application of a wage determination—— ; 

Mr. Reilly: If you recall, when it originally was begun, | 
the lamp manufacturers addressed a letter to the Secretary | 
which wasn’t as specific on this point as his testimony has | 
been, and the Secretary stated in reply that he had decided | 
to hold a hearing and the issue was to be raised at the | 
hearing itself. 

Presiding Officer Grant: He did so reply? 

Mr. Reilly: Yes, he did. I will show you the letter. 

Presiding Officer Grant: No, that’s all right. 

Mr. Sigal: May I have a moment to check that? 3 

Presiding Officer Grant: That’s what I had in mind, Mr. | 
Reilly, when I was speaking about the application of the — 
wage order. It would have a narrower or limited applica- | 
tion as you are attempting to indicate through this evi- | 
dence. Then the question would be of course whether or | 
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not any wage determination had been issued at all or 
whether it could be worthwhile to do so. 

Mr. Reilly: It was offered for that as well as for the 
more limited purposes of illustrating the open market issue. 

Mr. Sigal: Will Mr. Reilly point out what language in 
the Secretary’s letter stated that the subject would be 
brought up in this hearing, this subject of the open mar- 

ket exemption? 
318 Mr. Reilly: I didn’t say anything about the open 
market exemption. I am referring to a letter written 
by the Secretary. If you like I will read it; it is a very 
short letter. I have only one copy of it. 
‘*December 3, 1954. 
‘‘Dear Mr. Reilly: 

‘‘T appreciate having your letter of November 19, 1954 
together with the attachment which summarizes and elab- 
orates upon the views expressed by the Industry Panel of 
the Electric Lamp Industry in my office on November 17. 

‘‘Y am taking under advisement the points raised by the 
Industry Panel. As you no doubt have been informed, I 
feel that a discussion on these issues should be made only 
on the basis of a full record of the pertinent facts and argu- 
ments at a public hearing.”’ 

Mr. Sigal: I don’t think that that goes to the point at 
all, Mr. Hearing Officer. The Secretary refers to the perti- 
nent facts. What is pertinent to this hearing? The only 
thing pertinent to this hearing are the issues raised by the 
notice of the hearing and the determination of a prevailing 
minimum wage. Now, the notice of the hearing in this 
ease states that the hearing is called, ‘‘. . . so that all inter- 
ested persons may appear and submit data, views and 
arguments; (1) as to the proporiety of the proposed defini- 
tion of the industry, (2) as to what are the prevailing wages 
in the industry, (3) as to whether there should be included 
in any determination for this industry provision for the 
employment of learners, beginners, or apprentices at sub- 
minimum rates, and under what terms or limitations if any 
such employment should be permitted, (4) as to whether a 
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single determination for all the area in which the industry 

operates or a separate determination for each of 
319 several different smaller geographic areas (including 

the appropriate limits of such areas) should be de- 
termined for this industry.’’ Now, that is the purpose of 
this hearing, and there is nothing in here intimating that 
the question is of the open market exemption can properly 
be raised, and there is nothing in that letter, I submit, 
which gives that impression, and there is nothing—if I 
may make reference to it—to the letter dated April 25th, 
1955 which answers Mr. Reilly’s request for a change in 
the regulation on the open market exemption which indi- 
cates that this hearing should consider such a question. 
Under those circumstances I think that no testimony rela- 
tive to the open market exemption should be heard. 

Presiding Officer Grant: Mr. Reilly wasn’t speaking or 
directing himself to the open market exemption so much as 
he was to the question of the application of a wage deter- 
mination that might be issued as a result of this proceeding, 
and I take it that the Secretary of Labor was referring to 
points discussed at the panel meeting, not points that might 
be an issue in this proceeding. Am I correct? 

Mr. Reilly: That is correct. 

Presiding Officer Grant: Was one of these points the 
issuance of a wage determination? 

Mr. Reilly: Oh, yes. I would like to give you the head- 
ings of the issues that were raised. ‘‘Neither the Purposes 
of the Walsh-Healey Act nor the National Interest would 
be Served by the Fixing of Minimum Wage Rates in the 
Lamp Industry.’’ The second heading is, ‘‘The Lamp 
Industry in 1954.”’ ‘‘Expansion of the Lamp Industry.”’ 
‘‘The Results of a Walsh-Healey Act Minimum Wage De- 
termination in the Lamp Industry.’’ And that is sub- 
divided into, ‘‘a. The Results of a National Minimum 

on Local Communities where there are Existing 
320 Plants and/or Future Expansion.’’ ‘‘b. The effect 
on Collective Bargaining.’’ ‘‘e. The effect on Small 
Companies.’’ And then another general heading, ‘‘Any 
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proposed hearing Presents Legal Problems.’’ ‘‘1. The 
Open Market Exemption.’ ‘‘2. The Locality Point.’’ ‘‘3. 
The survey procedure.”’ 

Presiding Officer Grant: It seems clear to me, Mr. Sigal, 
that the Secretary of Labor has given Mr. Reilly permis- 
Sion, in fact, deemed it advisable to have evidence on this 
subject, on these subjects. 

Mr. Sheehan: It may be possible, Mr. Grant, to limit 
these questions, to limits this testimony to those questions 
other than the open market exemption. We object to it for 
no other purpose than to the extent that it would apply to 
the open market interpretation of the Secretary. 

Mr. Reilly: That was one of the topics that was also 
raised. As I say, I didn’t offer it for that limited purpose. 

Mr. Sheehan: Since that time, Mr. Reilly, the Secretary 
has ruled precisely on that point. 

Mr. Reilly: There has been no hearing on it. He ruled 
on it as an abstract matter. The facts have never been 
brought out in any formal record until today, that I am 
aware of. 

Presiding Officer Grant: I am going to overrule the ob- 
jection, Mr. Sigal, and receive these exhibits that Mr. Reilly 
has offered, namely, Industry Exhibits Nos. 1 through 4. 


321 Q. When the government executes a contract with 
GE, it provides for the purchase of certain items in 
the lamp field; correct, without specifying the source of 
those lamps; is that correct? A. You mean the manufac- 
turing source? 
Q. The manufacturing source. A. That’s right. The gov- 
ernment does not specify the manufacturing source. 
322 Q. And the company does not advise the govern- 
ment of the manufacturing source of its own manu- 
facturing source for the lamps that it supplies to the gov- 
ernment; is that correct? A. In the Solicitation for Offers 
we make a statement that lamps will be produced in fac- 
tories of the General Electric Company. They aren’t listed, 
but it is taken to mean all of the GE factories. 
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Q. And at no time in the course of complying with the 
provisions of the contract does GE advise the government 
of the source of the various items, what the sources of the 
various items are pursuant to the contract? A. Generally 


speaking that is right. 





Q. So far as the lamps themselves are concerned, the 
particular varieties, do you state that all of the lamps 
bought by the government are listed on your general price 
schedule? Did you make that statement? A. All of the 
lamps bought on the General Electric Company to my 

knowledge are listed on the price schedule that we 
323 submit to the government with the solicitation. 
Q. And there are no lamps supplied by GE to the 
United States Government which are not sold generally in 
stores in the United States? A. All lamps which are sold 
to the government, or almost all lamps, are sold in almost 
any store and are available any place in the United States. 
The government doesn’t require a particular variety of 
lamp. They use the same lamp that industry uses or com- 
mercial establishments and so on. 


A. I would say that any lamps the government uses are 
commercially available from the General Electric Company 
by anybody else any place in the United States, on order; 
not necessarily always stocked. We don’t stock every lamp 
we make. 

Q. Now, let’s get it clear then. Obviously somebody 
orders it to given specifications and General Electric will 
produce it; isn’t that right? I assume that General Elec- 
tric has the facilities? A. To a given specification? We 
don’t just generally produce lamps to anybody’s specifica- 
tions. 

Q. You would produce them for the government on speci- 
fication? A. Yes, in a sense we would. We design lamps. 
They usually don’t tell us what to design. They tell us 
what they want done with the lamp. 
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Q. But it is true then that there may be orders by the 
government which can be filled by General Electric only 
after receipt of the order from the government and manu- 
facture in response to that order? A. That can happen 

with the government, or it can happen with anybody 
324 else in the country if the lamp is not either in fac- 

tory stock or warehouse stock. It would be made up 
on a specific order for any customer. 

Q. Are you prepared to say in how many instances the 
government has made purchases or requested lamps from 
GE which GE did not have in the warehouse or in stock? 
A. Well, about 90 percent of our shipments to government 
are made out of our warehouse setup over the country, 27 
warehouses. I could estimate that another eight or 9 per- 
eent of the lamps required by government are made out of 
our factory stocks, and I percent or less would be made up 
on any special order. 


328 Presiding Officer Grant: Do you maintain any 
stock in your manfacturing establishments from 
which you fill government orders? 
The Witness: Yes, we do, and that’s what I mean when 
I said I could carry the 90 percent figure to ninety-eight 
or ninety-nine percent, and the difference between the 
ninety and the ninety-nine would be shipments made out of 
factory stocks; those are factory stocks, stocks at the fac- 
tories as differentiated from the 27 warehouse operations 
we have over the country. 


329 Q. Mr. Bachman, with relation to the 27 ware- 

houses of GE throughout the country, you mentioned 
that 90 percent of the government purchases were supplied 
from these warehouses. I wonder, could you tell me 
whether the GE factories immediately adjacent to those 
warehouses supply them or whether they receive their 
supplies from factories that are fairly well scattered. A. 
Well, I would say that our warehouses receive supplies 
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from factories that are fairly well scattered. The factories 
handle large numbers of lamp types, and there is quite an 
accumulation of stock and types. 

Q. In the event a warehouse had no stock of a particular 
item, would it be likely to get that item, assuming that it 
was manufactured in the nearest plant or from the nearest 
plant or would it be equally likely to get it from a plant at 
@ greater distance from the factory? A. It would be equally 
likely they would get it from another warehouse. In other 
words, it if is a type that one warehouse runs out of, and 
another warehouse not too far away has it, they will 

transfer stocks, and if that doesn’t work it is placed 
330 on the closest factory that makes that particular 


type. 

Q. Then you would say the location of the individual 
warehouse would not be indicative of the point of manu- 
facture of any particular lamp? A. I don’t think it would 
be, no. 

Q. That the lamp could be manufactured at practically 
any plant of GE? A. That’s right. 


331 Q. And you also said that somewhat over $4,000,- 
000 represented your purchases under the Federal 
Supply Schedule for fiscal 54? A. Right. 

Q. Would you have any idea, sir, what proportion of 
that figure of over $4,000,000 represented lamp purchases 
of the type not included in the list distributed to the 
agencies? A. As we identified them as unlisted lamps? 

Q. Yes, sir, the report on unlisted lamps. A. I don’t 
have a specific figure on it. It would be a low percentage, 
because the items in the schedule by definition by the gov- 
ernment are demand items and represent the bulk of the 
government’s demands. 

Q. Not less than 10 percent, would you say? 

Mr. Reilly: If I may interject, Mr. Cantfil, in prepara- 
tion for the hearing, Mr. Bachman, you will recall about 
three weeks ago I did ask you for a breakdown on that, 
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and if you would like to refresh your recollection from this 
consolidation in my briefcase I will give it to you. 

(Mr. Reilly hands document to the witness) 

The Witness: Do you want this in percentages? 


332 By Mr. Cantfil: 


Q. Any way you care to give it, sir. A. For the year 
ending September 1, 1954 on business done by the General 
Electric Company only, 78 percent of our volume was on 


the types listed in the price list. 

Q. So that 22 percent would be of the unlisted type? A. 
Right. 

Mr. Cantfil: Thank you. 
se Ded os 2 3 vo ce) i s s 


Q. Sir, when you referred to this 78 percent figure be- 
fore, you meant in terms of dollars and cents; is that 78 
pereent of dollar volume? <A. That’s mnght. 


333 By Mr. Sigal: 


Q. You said, Mr. Bachman, when orders are placed on 
a factory, if I understood you correctly, the government 
doesn’t place orders on a factory. The government gives 
the orders to the General Electric Company? A. That’s 
right. 

Q. And then the central office of the General Electric 
Company determines where the order is to be filled; cor- 
rect? A. Well, no central office—— 

Q. I mean, wherever your machinery is, the order comes 
from the government to the General Electric Company, 
either here to the Washington Office or the New York 
Office? A. Right. 

Q. And then a central office, wherever it may be, which 
determines these things for GE, then decides where the 
order is to be manufactured or how it is to be filled; is that 
right? A. No. 

Q. Doesn’t GE itself decide where it is to be filled? <A. 
No; the central office does. 
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Q. The officials involved in GE decide where it’s going 
to be filled; don’t they? A. I can give you an example. 
I don’t quite follow your line of thinking. We receive an 
order in our Baltimore service district from a government 
property in Washington, and let’s say that 95 percent of 
the lamps on that order are in stock in Baltimore. They 
are shipped from the Baltimore service district to the 
Washington Government property immediately. The other 

5 percent, if they are not in the stocks in Baltimore, 
334 are then placed on a factory or obtained from an- 
other warehouse. 

Q. Who places it? A. The manager or the edit clerk in 
Baltimore does that as a routine matter, but there is no 
central direction. 

Q. Who places them on the factory? A. An edit clerk 
in a warehouse. 

Q. He may place them on any factory that he decides 
should manufacture the item? A. No. I believe I said 
just a minute ago that they pick the closest factory. 

Q. But he decides what factory is to do it; isn’t that 
what you meant to say? A. That’s right. 

Q. The edit clerk? A. The edit clerk has instructions un- 
doubtedly that the orders for X lamps are to be placed on 
X factories. I don’t know; I don’t see those. 

Q. You don’t know that? A. I know they are placed on 
factories. I don’t know what the instructions are. 

Q. And the edit clerk makes the determination as to 
what factory is to do the job? A. The edit clerk makes the 
determination obviously from some instructions. He just 
doesn’t pick out a factory. 

Q. Right. That’s all. 


By Mr. Sheehan: 
Q. Mr. Bachman, could you tell me if GE makes any 


one particular type of lamp in a particular plant and no 
where else? 
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335 By Mr. Reilly: 


Q. Mr. Bachman, I think you said in response to Mr. 
Sigal that there have been occasions when a lamp not on 
the General Electric catalog has been requested by the 
government and you have made for the government that 
lamp. What happens to that item after that? A. Ina lamp 
that we have designed specifically for the government? 

Q. Yes. A. It is priced and listed and identified and im- 
mediately is added to our complete list of lamps which are 
available in all sales and service districts over the coun- 

try making that particular lamp which as you say 
336 might have been designed for the government and 
is available to anybody in the United States. 

Q. Do occasions occur to any degree or frequency where 
the government will ask for a lamp which is not listed in 
catalog? A. With some frequency, but not in any high 
percentage of the total. It’s a very low percentage of the 
total, the total of designed lamps. 

Q. In preperation for this hearing, I think I asked you 
to look over the 341 items which are listed in Industry Ex- 
hibit 1 and to see whether any of those items, and if so 
how many, last year were sold only to the government. 
You undertook that assignment; did you not? <A. Yes, I 
did. 

Q. Could you refresh your recollection by the docu- 
ment and tell me how many there were? A. Of the 341 
listed types in the authorized price list, and for the year 
ending August 31st, 1954, shipments on three types were 
made only to the government. 

Q. Are you sure that nobody else purchased any of those 
types? A. Well, you can’t be positive, but the check we 
ran for this limited period indicated that in that period 
the shipments were made only to government. Conceiv- 
ably some of these lamps could have been in a warehouse 
and shipments could have been made to others but that 
did not show up in our analysis. 
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338 By Mr. Reilly: 


Q. I believe you said that approximately 75 percent of 
your sales were made of the listed items on the price sched- 
ule; about what percentage in terms of those sales did 
those three items that you said you had records of only 
government orders against last year amount to? A. The 
relationship of the sales of those three items to the total 
sales of the listed items? 

Q. Right. A. They amounted to six-tenths of 1 percent. 

Q. And that would be an even smaller figure on your 
overall total to the government? A. Yes. 


e ry e 2 ° & s s Pa e 
339 George H. Mackeinze 


a witness appearing in behalf of the Industry Panel, after 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Beilly: 


Q. Mr. Mackenzie, will you state your full name? A. 
George H. Mackenzie. 

Q. What is your occupation? A. I am Sales Coordinator 
for the Lighting Division of Sylvania Electric Products 
Incorporated. 

Q. How long have you been in that position, sir? A. 
Seven years, sir. 

Q. Where is your office situated? A. I am located at 60 
Boston Street, Salem, Massachusetts. 


o & ps = 2 2s = 2 & xv 
341 By Mr. Reilly: 


Q. During the contract year, did you supply any items 
to the government which were not listed either in Industry 
Exhibit 5 or in the catalog appended thereto? A. Not to 
my knowledge. 

Q. In your capacity as Sales Coordinator, would you 
have been apprised of any deviation from— A. You mean 
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whether there is any special lamps that are provided? Yes, 
sir; I would have been. 


2 o s os o s © e ° s 
342 Cross-examination 
By Mr. Sheehan: 


Q. does the government customarily purchase all this, 
all the various items on this list or are any of these items 
sold solely to the government? A. I don’t know the answer 
to that, sir. I would say generally speaking all of the items 
ineluded in Industry Exhibit No. 5 have been sold to the 
general public. 

Q. Does Sylvania maintain a series of warehouses for 
distribution similar to those maintained by GE? A. Yes, 
sir. 

Q. How many warehouses does Sylvania have? A. We 
have thirteen field service warehouses. They are located 
throughout the country. 

Q. In supplying those warehouses, are lamps manufac- 
tured in plants throughout the country and supplied to an 
individual warehouse, or may an individual warehouse be 
supplied by plants that, are located solely in the area im- 
mediately adjacent to the warehouse? A. They would be 
supplied by plants throughout the country. 

Q. Is there any plant of Sylvania that is the sole manu- 
facturer of a particular type of lamp? A. Yes. I believe 
that would be the case. 

Q. So that sales of that lamp to the government, 
343 regardless of the destination, would be manufactured 
in that particular plant? A. Yes. 


344 Presiding Officer Grant: Mr. Mackeinze, just one 
question: Does Sylvania manufacture any lamp ex- 
clusively for the United States according to specifications 
of the government? 
The Witness: To my knowledge they do not. 











113 
By Mr. Sigal: 


Q. When you say, Mr. Mackeinze, that to your knowledge 
they do not, does that mean that they do not? A. I believe 
I stated before that it is possible that there are items in 
the schedule which are purchased only by the government, 
but I am not aware of such being the case. 


345 Q. Isn’t it a matter of fact, Mr. Mackeinze, that 
this price schedule was made up on the basis of the 
346 solicitation of bids or of the award made by the 
government? Doesn’t it say so on the face of it? 
A. Correct. 

Q. Now, this schedule is not published for the purpose of 
informing the general public what they can buy. Isn’t 
this published to show what lamps are available under 
awards received from the government? A. That is the 
specific purpose of that schedule. However, the items in 
that schedule also appear in our regular commercial cata- 
logs. 

Q. You mean you then issue a general catalog which is 
made up of items which have been called for by the govern- 
ment as well as any other items which you may have for 
manufacture? <A. Yes. 

Q. I think you answered a question of Mr. Sheehan’s 
when you said all the items in Exhibit 5 are sold—yonu first 
said, as I recall, you didn’t know whether they were sold 
entirely, that is, every item was sold to the general public, 
and then qualified your statement by saying, generally 
speaking that was so; is that right, generally speaking they 
were sold to the general public? A. I don’t believe I un- 
derstand your question. 

Q. I am just trying to restate what you said. Am I 
restating it correctly? <A. Yes. 

Q. So that when you say that generally speaking that is 
so, you are leaving room for exceptions in the case of lamps 
sold only to the government; is that right? A. I believe 
what I endeavored to make clear was the point that I 
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could not vouch that every single item in this cata- 
347 log was sold in general commerce. 


334 Q. But I mean there’s always changes that are 
going on every year to meet specific government 
needs? A. Yes. 

Q. The lamps in the catalog are just part of the story 
then. The other part of the story is meeting specific gov- 
ernment specifications which are changing from time to 
time, government specifications? A. There could con- 
ceivably be special applications. 

Q. I am not asking you conceivably. I say, is it a fact? 
A. Well, it’s my understanding the discussion here is limited 
to the Federal Supply Schedule. 

Q. I am not limiting my request to the Federal Supply 
Schedule. My question embraces the whole federal pur- 
chasing policy of lamps. Now, is it possible to get an an- 
swer on this? A. Would you repeat your question? 

| Q. My question is: Isn’t it true that the govern- 
355 ment is continually revising old specifications, it’s 

developing new lamps, and your engineering depart- 
ment, your sales department arranges to make lamps for 
the government to meet government specifications? A. Yes, 
sir. 
Q. And that is always going on? A. Yes, sir. 

Q. And that is not true that you have simply one, stand- 
ard line of lamps available to everybody to make up for 
everybody’s use? A. When a lamp is made up for the 
government, it then becomes available for general sale. 

Q. It might or might not, depending upon whether it 
hasause? A. That’s right, if it has an application. 

Q. But it might or might not have an application for 
other people; isn’t that right? A. Yes. 


By Mr. Sigal: 


Q. What did you mean by ‘‘classified contracts,’’ Mr. 
Mackeinze? A. I was referring to a government classifi- 
cation, confidential, secret or restricted. 
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Q. So that Sylvania does have contracts with the gov- 
ernment to provide products that are of a secret and con- 
fidential nature? A. Sylvania does not have any contracts 
in that category at the present time. 

Q. It has had such contracts? A. It has had some con- 
tracts. 

Q. And it keeps itself open to get more contracts 
356 of that kind when the government wants them? A. 
Naturally. 

Q. If you have a classified contract and you are produc- 
ing goods for the government which the government in- 
sists you sell to nobody else, does that happen? <A. Well, 
that contract is classified; yes, sir. 

Q. And the contract may be classified for a long period 
of time; is that right? A. It’s possible, sir. 

357 Q. And every item in Industry Exhibit No. 1 is 
included in your general commercial catalog; is it 
not? <A. Yes, sir. 


360 Mr. Reilly: I would like at this time, if I may, to 
offer in evidence Industry Exhibit No. 5, the Sylvania 

price schedule. 

Presiding Officer Grant: That’s already in evidence as a 
Government exhibit, I believe; isn’t it, Mr. Reilly? 

Mr. Reilly: They differ in that one has markings of 
where the plants are. 

Presiding Officer Grant: I can see no harm in duplicat- 
ing it. I will receive it as Industry Exhibit No. 5. I as- 
sume that is subject to Mr. Sigal’s objection. 


367 R. J. A. Kaemmerer 
e s Ld = o 2s s ce = * 
Direct Examination 
By Mr. Reilly: 


Q. Would you state your full name, Mr. Kaemmerer? A. 
R. J. A. Kaemmerer, K-a-e-m-m-e-r-e-r. 
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Q. And what is your occupation, Mr. Kaemmerer? A. I 
am manager of government sales for Westinghouse. 

Q. Where is your office? A. Washington, D. C., 1625 K 
Street. 


373 Q. What was the total for the government contract 

year, 1954 to 1955, of Westinghouse sales to the gov- 
ernment? A. I don’t have those. 1954-1955 doesn’t end 
until August 31. I have 53 to 54 which is the last full con- 
tract year. . 

Q. Let’s have that figure then. A. $2,353,117.38. 

Q. Could you give us the breakdown between the listed 
and unlisted items? A. The regular listed items in our 
government price schedule, proof schedule, our sales, 86 
percent of our sales were for items listed in this government 
price schedule, 15 percent were items that are not listed 
in this schedule. 
= 2 a a = e cS ° s S 
375 Q. Are you aware of any special lamps made by 

Westinghouse for the government? A. Yes, I am. 

Q. They are not on these lists; are they? A. No, because 
they are not lamps being made. They are research and 
development projects made in our research and develop- 
ment portion of our Bloomfield plant. 

Q. I see, but those lamps are being manufactured pur- 
suant to special contracts of the government for particular 
types of lamps that only the government uses? A. No. 
They are not being manufactured. We are researching on 
various types of gaseous discharge elements which the gov- 
ernment hopes to use in particular lighting applications. 

Q. The government has made a contract with Westing- 
house for the production, whether it be by one type of 
method or another, but nevertheless for production by 
Westinghouse? <A. No, they have not. 

Q. Are you familiar with the classified contracts that 
Westinghouse makes with the government? A. I’ve been 
here 30 years. I should. 
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Q. Will you answer my question, please? A. Yes, I am. 

Q. You are familiar with the classified contracts? A. 
Yes. 

Q. So far as these lamps are concerned, what does 
376 _—‘ the classified contract provide? A. I don’t have so 
I wouldn’t know. 

Q. Then you don’t know what the terms are? A. I don’t 
have a contract for a classified production lamp. 

Q. I am talking about the contracts you just mentioned 
that are being performed in Bloomfield. What do the 
terms provide? A. For research and development. 

Q. And don’t you get lamps out of research and develop- 
ment? A. We get prototypes, samples. 

Q. Which are made for the government? A. Made under 
a development contract. 

Q. Now, calling your attention to Industry Exhibit No. 
14, which is the price schedule, for the items under the gov- 
ernment award, this schedule was prepared solely to cover 
the items in the contract with the government; isn’t that 
right? A. The high demand items and only the high de- 
mand items go into that schedule. 

Q. That’s right. A. That is unless the amount is suf- 
ficient, they will not be in there. 

Q. The purpose of this document is for distribution to 
the government purchasing agencies? A. That is correct. 

Q. This is not intended for general distribution to lamp 

purchasers around the country; is it? A. No. 
377 Q. Does this schedule, Industry Exhibit 14, include 
only items which are to be found on these earlier 
price schedules? A. I don’t quite follow you, Mr. Sigal. 

Q. You have in Industry Exhibit 13, or the various parts 
of Industry Exhibit 18, the price schedules for various 
groups of lamps. All of those schedules are dated some- 
time prior to Exhibit 14, three or four years in some cases? 
A. That’s right. 

Q. Now, I am asking you whether or not there are any 
items on Exhibit 14 which are not found in the various 
parts of your Exhibit 13? A. Unless I went over it item 
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by item—I would say in the main they are on those sched- 
ules. 

Q. But there may well be a number of items on Exhibit 
14 which are not found in thirteen? A. I would like to 
call your attention to the fact, Mr. Sigal, those are lamps 
that are not generally listed on our commercial schedules, 
commercial schedules meaning schedules where there is a 
high demand type. These are types that are not in high 
demand. 

Q. Are you now referring to the types that are included? 
A. In that schedule there. 

Q. Exhibit 13? A. That’s nght. 

Q. But in any event you are not prepared to say that 
these, that Exhibit 14 covers the items? A. There’s some 
items in there that are on that schedule, yes. 

Q. There’s some items in thirteen that are on four- 
378 teen? A. That is correct. 

Q. And there may well be items on fourteen that 
cannot be found in thirteen? A. That’s right. They may 
be on general commercial schedules. 

Q. They may not be in any schedule? A. No, they would 
be on some schedule. 

Q. Where is your general commercial schedule for the 
period covered by Exhibit 14? A. I do not have it, but 
we can get it for you if you would like to have it. 


388 Q. Does Westinghouse make aviation gunsights 
for the government? <A. We have. 

Q. Are you doing it now? A. We haven’t sold a one 
this year to the government. 

Q. Has Westinghouse produced any types of signal 
lamps to government specifications? <A. No. 

Q. It does not? A. Not to government specifications, 
our own. 

Q. You mean when the government requests types of 
lamps for special purposes your company writes the specifi- 
cations for their production; is that it? A. Mr. Sigal, let 
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me point out to you that any lamp the government may 
need can be found on our schedules and are adapted to those 
uses. If there’s some variations they want in the lamp, we 
will make those variations, but the only specifications writ- 
ten are test specifications. 

Q. I see. So that if the government wants some special 
type of lamp that doesn’t appear on the lists you have pro- 
vided, they will indicate what lamp is perhaps nearest to 
the type they want and then ask you or ask Westinghouse 

to manufacture some variation to produce certain 
389 results; is that it? A. It will ask us to supply some 

laboratory samples to see whether that is the source 
they want or if they can get the distribution of light they 
want. 

Q. Now, if Westinghouse doesn’t have the particular 
type of lamp that the government asks for, then the West- 
inhouse Company will make the necessary variations? A. 
That is correct. 

Q. On government orders? A. That is correct. 

Q. What is the largest type of lamp that Westinghouse 
has provided for the government? <A. 10,000 watts. 

Q. For what purpose? <A. Searchlight. 

Q. What purpose? A. Searchlight. 

Q. The use, I mean? A. For the Navy, and the same 
lamp we developed for them is being used as a beacon 
light by a sign company. 

Q. You have large supplies of 10,000 watt lamps on hand 
in warehouses? What happens when you get an order for 
10,000 watt lamps? A. As a rule you don’t get large or- 
ders, probably one or two, and we may have in one of our 
factories stocks where that type of lamp is made, one or 
two of those lamps. 

Q. And you may well not have any at the time an order 
comes along? A. We may well not have any; that is cor- 

rect. 
390 Q. And ordinarily, would the purchaser of a lamp 
of that size indicate any special, some special quali- 
fications or description that he would want covered? A. 
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No. When that lamp was developed they asked for a cer- 
tain amount of beam candlepower which a lamp of that size 
would give off. 

Q. Have you made lamps of larger than 10,000 watt size? 
A. Not to my knowledge. 

Mr. Sigal: That is all. 

By Mr. Sheehan: 

Q. Mr. Kaemmerer, can you tell me whether any partic- 
ular lamp sold to the Government by Westinghouse is man- 
ufactured solely in one plant? A. Offhand I wouldn’t say 
there isn’t any one particular lamp made in any particular 
plant. They could be made in one of several plants. 

Q. Assuming that the lamps required under a particular 
purchase order, regardless of the point of delivery any 
where in the country, were available only in one ware- 
house, would they be supplied from that warehouse? A. 
Yes. 

Q. You would not manufacture then specifically for that 
order? A. No, not necessarily, not unless the lamp wasn’t 
in stock. 

Q. Then if they were available in that one warehouse, 
regardless of the point of destination in the country, they 
would be shipped from that warehouse? A. That’s 

right. 
391 Q. Assuming there were no lamps available of this 
particular type in any warehouse, upon what basis 
would your Trenton office decide which plant to assign the 
manufacturing to? A. I imagine that would depend upon 
the workload of the plant, if the material was available at 
what plant it was available at. 

Q. It would not necessarily depend upon its nearness to 
the point of destination? A. No. 

Mr. Sheehan: That’s all. 


a o o 2 e 2s t @ e 2 
By Mr. Reilly: 

Q. Mr. Kaemmerer, I just want to clear up a point on 

which there is a little bit of ambiguity in your answer to 











121 


Mr. Sheehan’s question about the types of lamps that are 
made in Westinghouse plants. I understood you to say, 
really in response to a question by Mr. Sigal, that the type 
of photographic lamp made in the pj variety were made 
' only in Bloomfield, but I thought you said to him that every 
type was made in more than one plant? <A. Well, outside 
of that pj group, to my knowledge most of these lamps 
can be made in several plants. 

Q. I am not speaking of where they could be made but 
where they are made. A. That one pj group happens to 
be a precision position filament, and I think the only equip- 
ment we have is at Blomofield for that precision work. 


e Da e © ° z o % cad & 
394 David G. Christie 


a witness appearing in behalf of the Industry Panel, after 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Reilly: 


Q. Would you give your full name to the Examiner? A. 
David G. Christie. 
395 Q. And what is your occupation, Mr. Christie? 
A. I am in the industrial corporate group of Syl- 
vania Electric as Manager of Wage and Salary Adminis- 
tration. 
Q. Where is your office? A. At 1740 Broadway, New 
York City. 


Q. How many plants did your company have in 1940? 
A. I will have to guess roughly on that one. I would say 
approximately fifteen or twenty, somewhere in that area, 
maybe even less than that because we put some up during 
the war, so I would probably say between ten or fifteen. 

Q. And how many plants does it have today? A. 
396 We have approximately 45 manufacturing plants 
today. 
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Q. How many plants are in the Lighting Division? A. 
There are eight plants in the Lighting Division. 

Q. Could you enumerate those for us? A. I have them 
listed here: Waldboro, Maine; Ipswich, Massachusetts; a 
plant at Loring Avenue, Salem, Massachusetts; another one 
in Salem, 60 Boston Street; Danvers, Massachusetts; 
Mounonrsville, Pennsylvania, sometimes called Williams- 
port; St. Mary’s, Pennsylvania, and Winchester, Kentucky. 

Q. Is the plant you referred to as the Loring Avenue, 
Salem plant, the one that was enumerated in Exhibit 1? 
A. I don’t recall IUE Exhibit 1 gave a list of some nine 
or 10 plants. 

Q. Of various companies. But the common denominator 
was that the IUE had a contract with them? A. That’s 
the plant then that’s in the IUE maulti-plant agreement. 

Q. And according to IUE Exhibit No. 1 there was a 
starting rate in that Salem plant of $1.20; is that correct? 
A. That is correct. 

Q. Are there any plants in the Lighting Division which 
have a starting rate in excess of $1.20? A. No, there’s no 
plants in the Lighting Division that have that entry rate 
of $1.20; $1.20 or above. 

Q. That includes all the plants that you enumerated in 

response to my prior question? A. Right. 
397 Q. In the course of the company increasing the 

number of their plants from some ten or fifteen to 
some 40-odd, have you had any duties in connection with 
the establishment of these new locations? A. Yes. Since 
1946, that’s the time I have been connected with the indus- 
trial relations department of the company, and I have been 
directly connected with all new plant locations. This is 
from an industrial relations point of view. 

Q. Have you been assigned a role in the selection of some 
of these new locations? A. Yes, that’s my main task, again 
from an industrial relations point of view. 


Q. Am I to understand then—assuming that a new lamp 
plant is to be put into operation—that the Lighting 
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398 Division would select two or three possible locations 

and then you would survey them from the standpoint 
of labor supply? A. They might select two or three or they 
might recommend one of those that they have seen and the 
reasons why they prefer that one. 

Q. Then when that recommendation is sent over to your 
department, just what do you do personally with it? A. I 
go out and make an independent survey. Sometimes the 
division man may be with me, and sometimes I may be on 
my own. I make a complete survey and I make my own 
report. 

Q. What information do you try to elicit in your survey? 
A. Well, we get into the labor rates of the labor market 
area, the personnel practices of the industries within that 
labor market area, and into other things, social advantages 
in the community such as golf courses, housing, transpor- 
tation, employee transportation, and all things that we con- 
sider in that general field of personnel and industrial rela- 
tions. 

Q. Does your department if the information it receives 
is adverse have the authority to veto the recommendations 
of these other divisions? A. Very definitely. 


400 Q. What survey do you make—strike that ques- 
tion. 

With respect to the wages that are to be paid in these 
new plants, what is your part in establishing the wage 
structure? A. When I make a survey, I contact the local 
employment office, if there is any, or the manufacturers’ 
association, and visit with the manufacturers in the labor 
market area and get information on a number of key jobs 

as far as the rates are concerned, trying to get paid 
401 rates, structure rates, average paid rates, if it is pos- 

sible. Sometimes some small companies don’t have 
it, but we do get enough information as to the current 
wage practices in that labor market area, and our main 
source is the other manufacturers in that area. 
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Q. And you establish rates for your plant then on the 
basis of these surveys? <A. That is correct. 

Q. What is the general standard you try to set for your 
own plant? A. It’s our company policy that we try to set 
our rate line in tke upper half of the going rates for that 
community. 

Q. You referred to a labor market area. What did you 
mean by that? A. Well, we get from the division before 
we go out their labor requirements, their immediate labor 
requirements for any expansion that they may be planning, 
and on that basis we have to determine what we believe is 
the labor market area to get the people necessary to estab- 
lish the plant. 

Q. Are some of the plants of the Lighting Division 
unionized? A. Yes, they are. 

Q. And I believe you referred to a multiple plant agree- 
ment; did you not? A. That’s right. 

Q. Does that mean that collective bargaining in Sylvania 
Company is on a system-wide basis as distinguished from 
an individual plant basis? A. Would you rephrase your 
question? I think I understand what you mean, but I want 
to make sure. 

Q. Is collective bargaining in the Sylvania Company con- 

ducted at the top level on a system-wide basis? A. 
402 A.I would say it’s both. We have multi-plant 

agreements, one with the IUE and with the UB, and 
we also have plant negotiations with a number of unions 
including the IUE. I don’t think we have any local agree- 
ment with the UE. I am not positive of that, but I think 
the UE has all multi-plant agreements. 

Q. Now, with respect to the IUE, are all locations where 
the IUE is a certified bargaining agent included in this 
multi-plant agreement? A. Are all the what? 

Q. Are all the locations where the IUE is the certified 
bargaining agent— A. Are they in the multi-plant agree- 
ment? No; all of them, no. 

Q. Are there any plants in the Lighting Division which 
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are in the IUE multi-plant agreement? A. Yes, the Loring 
Avenue plant in Salem. 

Q. That’s the only one in the lighting division? A. The 
only lighting division plant that’s in the multi-plant agree- 
ment of the IUE. 

Q. Now, with respect to the lighting division, how many 
locations are in the UE multi-plant agreement? A. There 
is one, and that is at 60 Boston Street, Salem. 

Q. Do these multiple plant agreements establish a uni- 
form rate structure for all the plants included therein? A. 
No. 

Q. What relationship does the multiple plant agreement 
have with respect to wages. A. Our wages are still based 

on a community basis, and we have different rate 
403 schedules for those plants that are in the IUE mul- 
tiple plant agreement. 


404 Q. Do you know this of yeur own knowledge: Do 
you know whether or not the rates from one plant 
to another in the lighting division vary? A. They do. 

Q. And what is the basis of their variation? A. Again, 
we pay on the basis of the community which we are in and 
if the rates differ we pay in accordance with the rates of 
those communities. 


406 Mr. Spero: That’s right; both plants are in Salem. 
The Witness: I’ve got you. 


By Mr. Spero: 


Q. Now, what you call the top rate of labor grade one, 
what is the rate for Loring Street, and what is the rate 
for— A.I don’t have them here. 

Q. You are not aware of the fact that one rate is $1.45, 
and the other rate is $1.46? A. No, I am not. 

Q. You don’t know whether that is right or whether that 
is wrong? A.I don’t know. We have many different sched- 
ules with 45 plants. Some of those schedules have been in 
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effect for some time, and you just can’t remember those 


Q. Both these plants you would say are in the same com- 
munity? A. That’s right. 

Q. And they produce products under the same industry 
definition? A. Correct. 

Q. So it would be strange if one of the rates was dif- 
ferent from the other rate if you are supposed to base 
your rates on the community wage survey? Wouldn’t it be 
strange if that is the case? A. I say this that since 1946 
I have been in this picture, and I can’t vouch for the his- 
torical bakground beyond 1946. I am sure if you will check 
that you will find that those differences, or the differences 

between those two plants, go way back, go beyond 
407 that date. So what I am saying is, I recognize there 
are differences. 

Q. The only reason I am referring to this, one-cent 
doesn’t mean much one way or the other, you know, not 
much anyway; to the workers in the plant it does mean 
something, but it is to determine why in the same com- 
munity you have a difference in rates though you say you 
pay community rates? That is the thing that puzzles me. 
You say if you go back into the history— A. Wnat I am 
saying is, I am only talking about my responsibility since 
1946, and my experience is connected with those plants 
that have been established since 1946. 

Q. Now, when you go into a community to survey the 
community rates, does every community, do any of the 
communities have other lamp plants in them; or let’s say 
you go into a community like Waldboro, Maine, I don’t 
think that had another plant in it; did it? A. That’s cor- 
rect. There is no other lamp plant in that area. 

Q. You went in there to survey community rates? A. 
That is right. 

Q. What other industry were there to make a compari- 
son with? A. There are small towns in and around Wald- 
boro that we consider in our labor market area; Rockland 
is one of them. There are some clothing concerns in these 
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small towns. There is a national seafood company in Rock- 
land. I believe there was only one other company within 
the confines of Waldboro itself, but we pick up most of the 
companies, not all of them, most of the companies in that 
labor market area. 

Q. In other words, to make a comparison of wage rates 

for the purpose of setting rates in the lamp plant, 
408 you included among others clothing companies, a 
seafood company? A. That’s right. 

Q. Several days ago, Mr. Reilly, in discussing I think 
Mr. Lasser’s testimony concerning the existence of dif- 
ferences in rates between men and women made a great 
point of the fact that the rates paid women and the rates 
paid men were for different work. Now, what puzzles me 
is, how can you get rates for jobs, for industries which are 
so diverse, for occupations which are so diverse? How do 
you arrive at a wage structure? A. Well, these companies 
have certain operations which may not be similar to ours, 
but they may be just as complex, and we make a job com- 
parison between the Jobs. You take the seafood company. 
Certain jobs in that seafood company would be compar- 
able to the type of work we are doing. You have mainte- 
nance men, you have janitors, you have stock handlers, and 
there’s a number of jobs. 

Q. How about in the area of women’s rates? <A. In this 
particular community we are talking about, this seafood 
company had a number of women working there. 

Q. Doing what kind of work? A. Working on seafood, 
cutting fish, packaging it and that sort of thing. 

2 Bag & ood e = = & . 2 


424 Edward L. Ogden, 


a witness called by the Lamp Industry Panel, after being 
first duly sworn, testified as follows: 
Direct Examination 
By Mr. Reilly: 
Q. Mr. Ogden, would you give your full name? A. Ed- 
ward L. Ogden. 
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Q. And what is your occupation? A. I’m Assistant Man- 
ager of Industrial Relations for the Westinghouse Lamp 
Division. 


425 Q. I take it your industrial relations duties are 

concerned only with the Lamp Division and not with 
other manufacturing divisions of the Westinghouse Com- 
pany? A. Just the Lamp Division. 

Q. How many plants are there in the Lamp Division? 
A. There are nine plants in the Lamp Division. 

Q. Could you tell us their locations? A. Yes, sir. Bloom- 
field, New Jersey; Belleville, New Jersey; Trenton, New 
Jersey; Fairmont, West Virginia; Reform, Alabama; Paris, 
Texas; Little Rock, Arkansas; and Owensboro, Kentucky. 

Q. There has been some mention of your having another 
plant in Kentucky. A. I beg your pardon. I missed Rich- 
mond, Kentucky. 

Q. And that makes the nine? A. A total of nine, yes, sir. 


427 Q. Do all nine of these Westinghouse planis pro- 
duce either parts or completed lamps which may 
ultimately be sold to the Government? A. Yes, sir. 


428 Q. What proportion, if you know, of any particular 

plant’s lamp production eventually is represented in 
a Government sale? A. It’s a small percentage. It varies 
by the plant, and I would estimate in no case is it more 
than 5 percent, and generally substantially less than that— 
substantially less than that in other plants, I shonld say, 
some plants. 

Q. If I understand you correctly, in some plants it might 
possibly be as large as 5 percent, but in other plants it 
would be considerably smaller? A. That’s right. In no 
case would it be more than 5 percent, if that high, and in 
some considerably less. 
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Q. When orders for lamps are received, is the manu- 
facture of that order segregated from other opera- 
429 tions in that plant? A. No, sir, it is not. 


431 The Witness: Depending upon the particular type 

of base to be manufactured, there are slight varia- 
tions in the manufacturing processes. The most common 
type of incandescent base, at least on a household type of 
lamp, for example, is produced by a number of stamping 
and drawing operations performed on a multiple head punch 
press. They’re manufactured by feeding a roll of sheet 
aluminum or brass into the press. It automatically feeds 
and progresses the stamping through several stages of 
stamping and drawing. That gives you the shell, as we 
call it, which is the screw part of the base. 

From there they are put into a machine which rolls the 
screw thread onto the shell, and from there they go to an- 
other machine which automatically feeds glass and a little 
brass button on the bottom, which is one of the contacts. 
This glass is in molten form and is filled into the shell and 
formed by a die to give the right physical characteristic to 
the base. 

From there they go to cleaning operations and inspection 
operations. 


432 Q. Well, possibly not the very lowest, but the 

grades which are at the bottom of the scale? A. The 
operations involving inspection would be one of those types 
of jobs that would fall in the lower end of the scale. The 
operation of punching these little contacts or eyelets, as we 
call them, would be in the lower end. 

Q. Is that what you call the punch press operation? <A. 
That is one punch press operation, the one I described. 
The combined job of maintenance of the punch press itself 
and supplying or feeding these parts into the press, that 
would be up the scale somewhere. 
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By Mr. Reilly: 


Q. Is that cleaning process a mechanical process? A. It’s 
chemical. They dip baskets of bases into chemical solu- 
tions. Now, that’s done mechanically, but the controlling 
of the process is watched. 

Q. And do those operations that you’ve described re- 
quire any particular skill? A. It depends on the particular 
operation. As far as the more routine operations, no par- 
ticalar skill is required, that are light and highly repetitive. 
Bases come by by the millions. Some of the other jobs up 
the ladder which include the maintenance of the punch 
presses would require skill, yes, sir. 

Q. Are these jobs light enough and clean enough 
433 so that you can employ women on them? A. Yes, 
we can. We employ a great number of women on 

this type of work. 


A. Yes, we have some; not the incandescent bulb, however, 
but the fluorescent bulb. I should modify the incandescent 
bulb. We manufacture a few miniature lamp bulbs which 
we blow from cane tubing. By and far the large majority 
of bulbs we purchase from outside purchases. 

Q. When they come to you are they in a form all ready 
to be fitted into a base? A. No, sir, they require further 
processing. Wet get the raw bulb, in the rough form of 
the bulb. 

Q. Could you describe the processing under which they’re 
fitted into the base? A. Yes, sir, I think I can, in general, 
a general description. 

The bulb comes into play in one of the assembling posi- 
tions of the lamp itself. At the immediate position that 
the bulb becomes a factor, we have by that time a stem, 
lamp stem—I’m describing now incandescent lamps; there 
are slight variations depending upon the kind of lamp—and 
the stem consists of a small glass tube and a glass flare 
which really connects the stem to the bulk, the necessary 
lead wires—in most cases, two lead wires—support wires 














131 


and the filament coil; in other words, the electrical connec- 
tions. 
At the sealing operation, the bulk and the stem 
434 are sealed together by means of an automatic ma- 
chine. 

After the bulb goes through sealing and exhausting 
cycles on this automatic machine, you have a lamp which, 
as far as electrical characteristics are concerned, is opera- 
tive. However, it lacks the base by which you attach it to 
fixtures. 

It goes from the sealing and exhausting operation, the 
bulk, through a conveyor, to the so-called basing operation, 
and that is where the base is fastened onto the completed 
bulb that’s completed short of the base. The base has 
inside of it basing cement which, when baked on a basing 
machine through automatic operations, becomes perma- 
nently attached to the lamp. 

Q. Are the operations you describe also in several labor 
grades? <A. Yes, sir, they are, but generally speaking 
they’re the lower end of the rate range, the total rate 
range. 

Mr. Lasser: Which is he referring to now? 

The Witness: The assembling of the lamp. 

Mr. Lasser: You mean from the sealing on? 

The Witness: All assembling operations on the lamp. 

Mr. Lasser: All assembling in the lower grades? 

The Witness: The lower grades, yes, sir. They’re light 
and highly repetitive jobs. 
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Q. You mentioned coils and wires as the other major 

components. How is a coil manufactured? A. Coils are 

manufactured by taking tungsten wire which has been 

435 thoroughly processed for lamp coils. This tungsten 

wire comes on a little reel which looks very similar 

to a bobbin on a sewing machine at home, only it’s a little 
bit larger. 

Q. By the way, am I correct in understanding that the 

process up until the time it’s on that reel is not covered 
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by the definition? A. It is my interpretation that it is 
not. 

Q. We have this tungsten wire, now, in a bobbin form. 
A. It looks like a little bobbin. It’s very small and it fits 
on a coil-windig machine. The tungsten wire is wound 
automatically on this machine onto what we call a molyb- 
denum mandrel. The mandrel is nothing more than an- 
other wire that’s slightly larger in diameter than the tung- 
sten wire, and this goes through a number of processes, 
including the winding and then annealing the wires so that 
the coil maintains its form; leading operations, which take 
the mandrel out of the coil; inspection operations, pack- 
aging and shipping. 

Q. And that’s all done in one of the plants within the 
seope of this definition? A. That particular operation is 
performed in two of the plants, both of which are within 
the definition, yes, sir. 

Q. Then are those coils, after they’re packaged, then 
sent to your lamp assembly plant? A. That is mght. 

Q. Do you also sell some of those packaged coils to other 
companies? A. To the best of my knowledge, we do not 
sell coils to any other company. We do other parts, but not 
colls. 

Q. Are the processes you have described on the prepa- 

ration of the coils in different labor grades? A. As 
436 I recall, they are in two different labor grades, de- 
pending upon the type of coil involved. 

Q. Just two different labor grades? A. Yes, sir. 

Q. And are those labor grades toward the bottom of the 
scale? A. I’ll have to qualify the previous answer. Two 
labor grades in one plant and one labor grade in the other 

lant. 
3 Q. And where would those grades be in relative position 
~ to the top and bottom? A. They would be in the lower sec- 
tion of the labor grades. 

Q. What are the lead wires that are included in the defi- 
nition; what do they consist of? A. The lead wires are 
the electrical connections between the base and the filament 
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coil or the part which emits the light. They are principally 
—depending again upon the type of lead, but the most 
common type of lead is composed of three different kinds 
of wire which are automatically welded together on what 
we call a percussive welding machine. One part of the 
wire is copper; that’s the part that connects to the base. 
There’s a very small piece of what we call dumet which 
is necessary because it has a coefficient of expansion. the 
same as glass and prevents any leakage in the finished 
lamp. And the third part is nickel wire, which gives a 
little support. It’s a stiffer type of wire. That is the 
part that’s connected to the filament coil. 

Q. Is that work in several labor grades? A. In one plant 
it’s in two different labor grades and in one plant it’s in 
one labor grade. 

Q. Are those labor grades toward the bottom of the 

scale? A. They’re in the lower half, I would say, 
437 but they’re somewhere up a little bit above the bot- 
tom. 

Q. Above the operations we’ve been describing with re- 
spect to filaments and coils? A. Yes. 

Q. Are there any other parts to the stem assembly be- 
sides the filament coil and lead wire? A. Yes, there is. 
As I previously mentioned, there is a small glass tube 
which, to the best of my knowledge, we produce in our 
Fairmont operation: The flare, which is a small piece of 
glass, hollow tubing, which is flared out at one end to allow 
for melting of that flare into the glass bulb to make the 
final assembly, the support wires which hold the coil into 
the shape in the lamp. 

Q. Is the final assembly of that stem an operation which 
is in several labor grades? A. Yes. That depends upon 
the type of stem and the equipment which produces it but, 
generally speaking, on the more automatic equipment it’s. 
in the lower end of the scale. Im fact, all of them are at 
the lower end but that is a fairly simply job. It’s very 
repetitive and very light. 
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Q. Would you find that kind of assembly work in the 
very lowest grade? 


438 <A. It goes to the basing operation and from there to 
the inspection operation. 

Q. By the basing operation you mean— A. Where the 
base is attached to the assembled lamp. 

Q. Is that final operation one which is done by ma- 
chinery, also? A. The basing? 

Q. Yes. A. Yes, sir. An operator feeds the bulb 

439 and the base together into the machine and the ma- 

chine automatically bases, solders the connecting 

lead wires, cuts off the excess lead wires, and bakes the 
base onto the lamp bulb. 

Q. It’s not an operation which requires the use of any 
welders? A. No, sir. 

Q. Would you characterize that final operation as a 
light, repetitive operation? A. It’s a light and highly 
repetitive operation. 

Q. Is that toward the bottom of the labor grades? A. 
Toward the bottom. It’s not the lowest. It’s toward the 
bottom. 


The Witness: I say the fluorescent lamp does have a 
type of coil in it very similar to the filament in the incan- 
descent lamp, and it’s necessary to construct the ends of 
the tube very similar to a stem in an incandescent lamp. 
You have the glass flare and you have your lead wires com- 
ing out of that which fasten to the bases on each end of 

the fluorescent tube. So they are somewhat similar. 
440 They are performed on different types of machines 
and it is a slightly different operation. 


By Mr. Reilly: 
Q. But in a fluorescent plant am I to gather, then, that 


there are operations that are analogous to those in an 
incandescent plant? A. Generally speaking, yes, sir. 
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Q. And would some operations be in the lowest grades 
and others in the middle grades and others in the highest 
grades? A. Yes, sir. 

Q. And is what you’ve said with respect to incandescent 
and fiuorescent plants generally applicable to the third 
major category, the photoflash? A. That’s a slightly dif- 
ferent operation. The general nature of the operations 
performed is very similar to incandescent, only maybe it 
would be even simpler. 

Q. Would it be a fair inference from that, then, to think 
that in a photoflash plant there would be more operations 
in the lower labor grades than is the case— A. Yes, there 
would be a tendency to a heavier population in the lower 
end of the pay ranges. 


441 Q. You spoke of rate ranges. Just what did you 

mean by that, sir? A. Well, each job in every plant 
has a range to it, a minimum rate and a maximum rate 
and several rates in between. By range, I mean the vari- 
ous rates in between the minimum the job would be paid 
and the maximum that a particular job would be paid. 

Q. About how many rate ranges would there be in a 
particular plant? A. It depends upon the plant. In some 
of our plants we have 16 rate ranges; in some we have 15; 
in some we have 10. It varies. I don’t recall each one 
exactly, but I do know those numbers I stated we do have 
in some plants. 

Q. They generally run, though, between 10 anw 15? A. I 
think 10 is the minimum number we have in any one plant. 

Q. Let’s take a particular rate where there’s a rate 
range. What factors would determine at what point in that 
rate range the employee is paid? A. There again it de- 
pends upon the plant. In some instances it’s service on 
the job; in others it is on the production that the employee 
produces; or a combination of both, it could be. 

Q. When you speak about the production by that em- 
ployee, are we to infer from that that factors other than the 
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length of seniority determine at what point in the rate 
range the employee is paid? <A. Yes, sir. In some 
442 instances,—— 
Mr. Sigal: I’m sorry. We just can’t hear you. 
Mr. Reilly: Ill speak a little louder. 


By Mr Reilly: 


Q. Are we to infer from your last answer that there are 
factors other than the mere length of employment which 
determine the point in the rate range at which the em- 
ployee is paid? A. The answer is Yes, and in some cases 
the length of service has nothing to do with what the em- 
ployee is paid. 

Q. Is the progression in the rate range automatic in 
some plants and dependent somewhat upon production fac- 
tors in others? A. Yes. In some plants it’s automatic, and 
in others I would say it depends upon the production that 
the employee makes, and in others there’s a combination of 
the two. 

Q. When you say that, you’re speaking now of straight- 
time hourly rates. You’re not speaking of incentives. Is 
that correct? A. I’m speaking of straight-time hourly rate 
and incentive where the measured day work plan comes into 
effect. Some people consider that incentive; others do not. 

Q. Would you explain the distinction, please? A. Of 
measured day work? Measured day work is a plan where 
you have a number of rates within a rate range with cer- 
tain standards of production and, depending upon the 
standard of production that the employee produces, he 
would get that rate. In some of our plants we have an 
incentive system wherein the employee progresses auto- 
matically to the top rate of the rate range, above which 
they can earn additional earnings depending upon their 
production, and there it’s a direct proportion ratio. And 

even in those plants where the automatic progression 
443 takes place, if an employee produces sufficiently be- 
fore the automatic progression takes place, they 
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can earn more than the maximum of the rate range, de- 
pending upon their production. 


sd Q. Now, is the minimum wage rate which you’ve 
described as the hiring rate the same in all plants 
of the lamp division? A. No, they vary by locality—they 
vary by plant and by locality, and in one case there are 
two plants in the same locality and they are paid at 
447 the same hiring rate. 
Q. What are those two plants? A. The Bloom- 
field and Belleville, New Jersey plants. 

Q. When you say they’re in the same locality, you men- 
tioned different municipalities, I believe. What did you 
mean by that? A. They’re approximately 3 or 4 miles 
apart; something like that. 

Q. Is the rate range in these plants different? A. No, 
the rate ranges in those two plants are identical. 

Q. How about the rate ranges in other plants? A. They 
vary by plant. Each plant is different. 
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28 By Mr. Reilly: 


Q. What are the principal factors which account for 
these differences in the minimum rates from one plant to 
another? A. Well, there are a number of factors involved, 
some of which entered into establishing the rates for the 
plant when it was first started. In those cases we estab- 
lished a minimum rate in line with what the minimum rate 
would be for like and similar work in a locality. In other 
cases it depends upon the negotiations that have taken place 
since the plant was established. An in some cases it would 
depend upon the variations in industry in the locality-after 
the plant has been established. 

Presiding Officer Grant: What do you mean by that, Mr. 
Ogden, variations in the industry? 

The Witness: Well, years ago we used to conduct com- 
munity surveys and would vary the rates on what we call a 











138 


key sheet, the rate ranges, in line with the way the com- 
munity fluctuated. That has since been discarded but, 
nevertheless, it has affected those minimum rates in those 
plants. 


449 Q. By the way, I wonder if you could tell me, each 

time you mention a plant, the name of the union 
which is the bargaining representative? A. In the case 
of Owensboro, Kentucky it’s the United Auto Workers, 
American Federation of Labor. In Richmond, Kentucky 
it’s the International Brotherhood of Electrical Workers, 
American Federation of Labor. In Reform, Alabama it’s 

the same union, the I. B. E. W.-A. F. of L. In Paris, 
450 Texas and Little Rock, Arkansas it’s also the I. B. E. 

W.-A. F. of L. Those are the plants at which we 
have single contracts. 

Q. Then we have left Bloomfield, Belleville, Trenton, and 
Fairmont. I take it that their contracts are not of a single 
plant variety? A. They’re really a combination of a mas- 
ter agreement and local supplements to the master agree- 
ment. 

Q. Let me ask now specifically. What unions are the bar- 
gaining representatives in those plants? A. The I. U. E.- 
C. L. O. in all four plants. 

Q. And did they become the bargaining representative 
by reason of the Board holding those four plants to consti- 
tute an appropriate unit, or were the plants certified as 
separate appropriate units? A. Each plant had a separate 
certification. 

Q. And they then were combined by action of the parties 
for bargaining purposes? A. That is right. 
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By Mr. Reilly: 


Q. What provisions does this agreement have with re- 
spect to wages, Mr. Ogden? Am I correct in saying that 
they appear in Section 7? A. Section 8 of the national 
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agreement between Westinghouse and the L U. E. spells 
out some general provisions pertaining to wages. How- 
ever,—and I quote from the contract itself on page 13— 

the first sentence of the Section 8, Wages, states 
451 ‘that: 

‘“Wages will be paid in accordance with wage 
schedules effective in the various bargaining units. All 
wage schedules are negotiated locally.’ 

Q. Are general wage increases affecting those separate 
bargaining units negotiated locally or nationally? A. 
They’re negotiated nationally. 

Q. Earlier in your testimony you said that in these I. U. 
KE. units there was a combination of both national and 
local bargaining. By that you mean that the provisions of 
the contract other than wages and the provisions of the con- 
tract relating to wage increases are bargaining for na- 
tionally, but the actual rate structure is a matter of local 
negotiation? A. The actual rate structure is one part of 
the local supplement which is negotiated locally. 

Q. And are those local supplements in this document or 
are they in a separate document? A. They are in separate 
documents. 

Mr. Reilly: Mr. Examiner, I would like to mark for iden- 
tification the current collective bargaining agreement be- 
tween Westinghouse and I. U. E. as Industry Exhibit 16, 
ard I’ll undertake to try to have some copies in your hands, 
Mr. Burrows, before the record is closed. 

(Whereupon, Industry Exhibit No. 16 was marked for 
identification.) 

Mr. Reilly: Any objection? 


(No response.) 


Mr. Reilly: I would lke to have that received in evi- 
dence. 
Presiding Officer Grant: Very well. I understand 
452 there is no objection to it and I will receive it as 
Industry Exhibit No. 16. 
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(Whereupon, Industry Exhibit No. 16 was received in 
evidence.) 


454 Q. Now, there was some testimony offered here 

the other day by an I. B. E. W. representative with 
respect to the plants which that union represented. Those 
are at Paris, at Little Rock, at Richmond, and at Reform, 
Alabama. Could you state what the starting rates are at 
those plants? A. Yes, sir. The starting rate at Reform, 
Alabama is 90 cents an hour; in Richmond, Kentucky, 96.5 
cents an hour; in Little Rock, Arkansas, 92 cents an hour; 
and in Paris, Texas, 54 cents an hour. 

Q. Then you spoke of the Auto Workers as being the 
bargaining representative at Owensboro. What’s the start- 
ing rate there? A. The starting rates at Owensboro is 
$1.115 an hour. 

Q. Now, in every instance were those rates based on the 
going rates for the labor market area in which those plants 
are located? A. Those rates are based upon the minimum 

rate established at the time the plant was estab- 
455 lished, plus any general increases or negotiated in- 
creases that might have been applied since that time. 





456 Cross-examination 
By Mr. Sigal: 


Q. Mr. Ogden, so that we may get all of this information, 
if possible, in one place, I would like to go over this list 
of plants of Westinghouse to get the various items of in- 
formation that relate to the minimum job rates. 

Now, taking, say, Bloomfield, New Jersey, k is this figure 
of $1.43 correct for the starting rate? A. Yes, sir, it is. 

Q. It is correct that this rate is actually paid to a job 
that is performed by women; is that right? A. That is 
right. 
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469 Q. What is the situation at Belleville, New Jersey 

with respect to the same facts? That is, so far as 
the starting rate is concerned, is it the same as at Bloom- 
field? A. In the case of Belleville it would be precisely 
the same as at Bloomfield. 


Q. In all respects? 


471 Q. Now, what about the minimum rate at Tren- 
ton? What is that; $1.41? A. Yes, sir. 


Q. All right. Now, take Fairmont, West Virginia. That 
minimum rate, I think, is $1.33; is that right? A. That is 
right. 
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476 Q. Is it correct that in September 1950 a 10-cent 

general increase was negotiated for all plants cov- 
ered by the I. U. E.-C. I. O. contract? A. My memory is 
not that good, Mr. Sigal. I don’t recall the specific dates 
and amounts that were negotiated for general increases. 
If it’s a part of that exhibit, I could refer to it and sub- 
stantiate it. 

Q. All right. A. I do recall such an increase, but the 
exact date I couldn’t say. 

Presiding Officer Grant: I was wondering how material 
that is, Mr. Sigal, if it’s reflected in the Bureau of Labor 
Statistics survey, these earlier increases. 

Mr. Sigal: The question goes to the manner in which 
these rates were applied, whether on a local basis or on a 
national basis, That’s the point of the inquiry. 

Now, I just want to call attention for the record that on 
page 42 of Industry Exhibit 16 appears a statement in 
paragraph 1 that a 10-cent general wage increase was effec- 
tive as of September 18, 1950, applied for all purposes, 
such as overtime, guaranteed rates, hiring rates, vacations, 
et cetera. 











By Mr. Sigal: 


Q. This would indicate, would it not, Mr. Ogden, that 
this 10-cent increase was applied to the hiring rates in all 
plants covered by this contract? Is that right? <A. 
477 ~=Yes, sir. 
Q. And those would include the lamp plants which 
L U. E.-C. L. O. represents? A. That is correct. 

Q. And that’s Bloomfield, Fairmont, and Trenton? A. 
And Belleville; yes, sir. 

Q. Now, as a matter of fact, you also applied that 10- 
cent increase to all Westinghouse plants at that time, didn’t 
you? I mean didn’t Westinghouse? Correct? A. Well, 
of course, all of our plants weren’t in existence at that 
time. 

Q. Well, I mean the plants that were in existence in 1950. 
A. I ean’t say for sure, Mr. Sigal, without checking the 
records. 

Q. You’re not prepared to say that it wasn’t, though, 
are you? A. I’m not prepared to say it was or was not. 


478 Q. No. I will give you a list of the increases, the 
general increases negotiated since 1950, and I would 

like to know whether or not all of these increases were ap- 
plied to all the Westinghouse plants and, if not, which ex- 
ceptions you care to indicate. 

Mr. Reilly: Well, it seems to me that’s entirely irrelevant 
to this proceeding. _ 

Mr. Sigal: All the Westinghouse lamp plants. 

Mr. Reilly: I don’t see what difference it makes just 
where these general increases went to, going back that far. 

Mr. Sigal: Mr. Reilly apparently made an extensive point 
on the question that each of the increases was negotiated 
locally, on a local basis. I want to show simply that that 
was true, if true at all, only to a very limited extent, be- 
eause there have been substantial general wage increases 
applied to all the lamp plants on a uniform basis, at least 
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for a period of five years. Now, if we are wrong, of course, 
Mr. Ogden—— 

Mr. Reilly: You’re speaking now of plants outside the 
I. U. E. master contract? 

Mr. Sigal: I’m talking about all of the Westinghouse 

lamp plants covered in this investigation. 
479 Mr. Reilly: Well, now, you know what increases 
were applied locally to all the L U. E. plant loca- 
tions, don’t you? 

Mr. Sigal: I know what increases were applied nationally 
to all of the IL. U. E. locations, yes, and I’m going to put 
that in the record, and I want Mr. Ogden to also put into 
the record what happened at the rest 

Mr. Reilly: Wait a minute. Let’s get on from there, 
then. The other wage increases, according to the testi- 
mony, were negotiated locally. 

Mr. Sigal: That’s what his testimony is. 

Mr. Reilly: Yes. 

Mr. Sigal: I’m asking for specific information to deter- 
mine whether or not that is correct. That’s all. 

Presiding Officer Grant: What I understand Mr. Sigal 
wants is to find out whether or not these national increases 
for the I. U. E.-organized plants of Westinghouse were 
applied to the other plants of Westinghouse, other lamp 
manufacturing plants of Westinghouse. 

Mr. Sigal: That’s right. 

Presiding Officer Grant: In other words, were these na- 
tional increases more extensive than indicated by the agree- 
ment with I. U. E. 

The Witness: Generally speaking, those increases that 
Mr. Sigal was talking about were applied company-wide, 
regardless of the unions involved; generally speaking, un- 
derstand. There were some exceptions. And before I 
would say definitely that they were applied such and such 
a date at such and such a plant, I would have to check that. 
He’s going back to 1950. There have been quite a few gen- 
eral increases since 1950, and we have applied those in- 
creases, generally speaking, to all plants and all personnel, 
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whether in the bargaining unit or out of the bargaining 
unit. In some cases they were negotiated by one union or 
another union or many unions, but all of our nego- 
480 tiations in those plants were negotiated locally. They 
were not negotiated in Pittsburgh. They were acl 
tiated plant by plant. 
Mr. Sigal: That isn’t the question. The question that 
we’re asking now is the amounts applied. 


By Mr. Sigal: 


Q. If I understood your statement just now, these in- 
creases were applied, generally speaking, to all installa- 
tions of Westinghouse, whether represented by I. U. E. or 
some other union or whether not represented at all. A. I 
said generally speaking, yes, sir, Mr. Sigal, but there are 
some variations included in our plants that you’re talking 
about. 

Q. But you’re not prepared at this time to indicate 
which? A. No, sir, I am not. That is the reason why I 
cannot definitely say that 10 cents applied as of September 
1 to a certain plant. 


485 Q. As a matter of fact, in addition to the cost of 

living factor, there was a time, for example, when 
Westinghouse put in increases in all its plants applicable 
to its hiring rates which were based on national increases 
applied in many industries? For example, in the years 
immediately following the war, 1946, 1947, and 1948, when 
industry, for example, in 1946, was generally adopting an 
inerease of 18.5 cents an hour, Westinghouse put into ef- 
fect an 18.5-cent an hour increase which applied also to the 
hiring rates. Is that not so? A. That is so. 
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490 By Mr. Sigal: 


Q. Now, insofar as the component parts of these lamps 
are concerned, Mr. Ogden, I understood you to testify that 
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some plants make parts which go into most or all of the 
finished lamps made by Westinghouse. A. Yes, sir. ’ 

Q. Can you be specific as to the parts? A. Yes. As I 
previously stated, in the Belleville plant we produce lamp 
bases. 

Q. The Belleville plant? A. Belleville, New Jersey pro- 
duces lamp bases which go to probably all of our lamp 
plants. I say probably because Paris, Texas likewise pro- 
duces bases and they distribute. Now, where they are 
making identical bases, I imagine they would distribute to 
the closest plants. 

In Bloomfield we make lead wires and filament coils 
which possibly go to all our lamp plants. 

Q. And Westinghouse also sells these component parts 
to other lamp companies? A. Lead wires and bases, we do, 
yes, sir, but not filament coils. , 


491 By Mr. Lasser: 


Q. You talked about these jobs at what you call the lower 
grades. A. Yes, sir. 


492 Q. Can you furnish us with the specific job de- 
scriptions for the requirements for the first two or 

three labor grades for your lamp plants? A. There are 

several hundred job descriptions that you’re asking for. 

Q. Well, take one typical job in each one. 

493 Mr. Reilly: Well, I would have no objection to 
that if that’s restricted to the lowest grade, the low- 

est labor grade, if we’re speaking now of the minimum. 
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Q. Let’s take a lead bender. What are the requirements 
for that job? A. Well, as I recall that job, it was a very 
light, highly repetitive job; it was a bench job where a girl 
inserted a fixture and just pulled a little lever. 

Q. It doesn’t require a good deal of manual dexterity? 
A. No, not in that case. It goes right up against the posi- 
tive stop. They can’t go too far, and if they go too short, 
why,—— 
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Q. But they have to fit it in a very narrow space, don’t 
they? A. No, no, it’s very simple. Just jam it in and pull 
the lever. Anybody could do it. 


501 Q. Can you tell me whether the jobs and skills of 

the lowest labor grade are substantially the same in 
the various lamp plants? <A. No, sir, they vary slightly. In 
some places we have 16 labor grades and in others 10, and 
you have that condensation. 

Q. In cross examination by Mr. Sigal you indicated that 

in the years 1946, 1947, and 1948 there were increases 
502 that were granted or at least applied on a corpora- 

tion-wide basis. In this agreement introduced as 
Industry Exhibit No. 16 there are several supplements 
indicating pay increases in varying amounts. I believe 
there are seven supplements. 

Do you know whether these increases were also made by 
the company to all plants, both within and without these 
particular bargaining units? A.I can’t say about all 
plants. I know that it was not applied as specifically as in 
there to all Westinghouse employees. There are some 
variations, depending upon the union involved, but by and 
far the large majority of them would come under a similar 
increase as that. 

Q. And that would be not just the plants in these four 
bargaining units, but in all plants of the company? A. 
Generally speaking, yes. Now, from 1948 on I’m not 
positive how they were applied in our newer plants. Gen- 
erally speaking, I think they were applied pretty much, but 
there are some variations I specifically know of, the details 
of which I do not recall, but Mr. Sigal has asked me to 
check and see. 


503 Q. I note that in Bloomfield you state that special 

lamps are manufactured. You don’t indicate that 
special lamps are manufactured anywhere else, in any other 
plant of the corporation. What do you mean by special 
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lamps? A. By special, I meant other than the common 
household variety, such as projection lamps. 

Q. So that any Government order for a lamp such as this, 
regardless of delivery, would be manufactured in that 
plant? A. As of the present time that would be true on 

most special lamps. There are special lamps made 
004 in other plants. 

Q. In the Fairmont, West Virginia plant the only 
plant which manufactures fluorescent lamps? A. Yes, that 
is true. Earlier this morning, Mr. Kaemmerer, in reply to 
one of your questions, did not mention fluorescent lamps as 
being made in one plant only, but that is true. 

Q. And sealed beam headlights? A. Yes, sir. 


° eG s es s s a 2 s & 
510 Recross-examination 
By Mr. Sigal: 


Q. Mr. Ogden, when you said that the number of rehires 
or the lack of them was abnormal in October, what is your 
basis of comparison? A. An average over the years. 

Q. What about the average over the year? A. Years, I 
said. For that whole year it was abnormally low. We had 
a substantial reduction in force in the latter part of 53 and 
we had recall lists for 18 months. Anybody we could pos- 
sibly employ on a recall list, we would recall before we 
hire new employees. But for that year, as compared to 
the average over the years, it was abnormally low. 

Q. So you say that the situation from January 1954 until 
April 1955 is abnormal, because there were no new hires? 
A. Yes, sir. It’s abnormal as far as the number of new 
hires is concerned, yes sir. 


526 David G. Christie 


having been previously sworn, resumed the stand and testi- 
fied further as follows: 
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Direct Examination (further) 
By Mr. Reilly: 


Q. Mr. Christie, the other day I asked about the collective 
agreements in the Sylvania system, and I think your answer 
was that with respect to the I. U. E. there was an agreement 
which covered more than one plant and some agreements 
with the L U. E. which covered single plants; is my recollec- 
tion correct? A. That’s correct. 

Q. And I think I also asked you about a U. E. agreement, 
and I think you said there was an agreement with the U. E. 
which covered more than one plant; is that correct? A. 
That’s correct. 

Q. I show you a document which I shall mark as Industry 
Exhibit 17. What is this document that I’ve marked for 
identification as Industry Exhibit 17? A. That’s the agree- 
ment between Sylvania Electric and the L. U. E.-C. L. O. 

Q. Could you tell me, by looking at this document, what 

plants of Sylvania that agreement covers? A. It 
527 covers four plants: one plant in the lighting divi- 
sion, which is the Loring Avenue plant at Salem, 
Massachusetts; Kew Gardens, which is in Long Island; 
Huntington, West Virginia; Point Pleasant, West Virginia. 

Q. And the only one of those plants that’s in the light- 
ing division is the one in Salem, you say? A. That’s the 
Loring Avenue plant in Salem. 

Q. Now, drawing your attention to Article 9, page 13, 
of this contract, it says: 

*‘A eopy of the established wage payment plans, includ- 
ing wage rate schedules, job evaluation plans, time stand- 
ards plans, and merit rating plans will be furnished to the 
National Office of the Union.”’ 

By wage rate schedules, do you mean a schedule such as 
the one which was put in evidence when you last testified 
with respect to the Loring Avenue plant? <A. That’s cor- 
rect. 


4 
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Q. And do those schedules vary from one plant to an- 
other? A. You mean within this contract? Yes, they do. 


538 Q. I see. Well, then, beginning, say, with the 

most recent increase and going back, is it not true 
~ that on October 15, 1954 the company gave a 4 to 7 cent in- 
crease to all the people covered by the L U. E.-C. L O. 
contract? A. I believe that’s correct. 

Q. That’s the contract which is in evidence as Industry 
Exhibit 17. A. Yes. 

Q. And is it not a fact that the increase that the company 
put into effect for the L. U. E. plants was also put into effect 
for most, if not ali, of the company’s other plants? A. Not 
all the other plants. 

Q. But generally speaking, they did? A. I would say 
the majority, but not all, and that was prior to October 15, 
1954. 

Q. Pardon? Prior to? A. Prior to October 15. 

Q. So that prior to October 15, 1954 the company an- 
nounced that it was giving to all of its unorganized workers 
that increase of 4 to 7 cents, didn’t it? A. That’s correct. 

Q. And that, of course, included the workers in 
539 your various lighting plants; right? A. That were 
not— 

Q. That were not represented by a union? A. Correct. 
Or maybe increases had already been negotiated with some 
individual unions. 

Q. Yes. And the plants to which that announcement 
would have applied, for examine, would have been the 
Waldoboro, Maine plant and the Winchester, Kentucky 
plant? A. Correct. 

Q. So that, generally speaking, that 4 to 7 cent increase 
was applied to all of the company’s piants at that time, on 
or about that date? A. Well, no. I believe the company’s 
announcement was in August. 

Q. Yes. Well, I’m not fixing the month, but in that 
period in the fall. A. Within a period of three or four 
months. 
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Q. In November 1953 the company gave an increase 
averaging 6.1 cents; is that not correct? A. I can’t vouch 
for the exactness of that. 

Q. Well, actually, the form of it was a 3.5 percent in- 
crease; is that right? A. That’s correct. 

Q. And that also applied generally to all of the com- 
pany’s plants? A. Correct. 

Q. In September 1952 there was an increase of 5 percent; 
is that right? A. I can’t go back that far in my figures. 
Ill assume that you have the actual figures and I’ll accept 
them. The time of the increase sounds correct and the 

amount sounds correct. 
540 Q. All right. And that also applied, generally 
speaking, to all of the company’s plants, at or about 
the same time? A. Correct. 

Q. On March 15, 1952 the company gave a 1-cent cost of 
living allowance to all of its employees; is that right? <A. 
Well, again, with the exception of those plants that were 
unionized and there may have been a different percentage 
at that time; say the I U. E. as compared to one of the 
other unions. 

Q. Well, are you now just speculating? A. No. I’m 
saying if my memory serves me correctly, I don’t believe 
we had a cost of living increase as such with the U. E. at 
the same time we had one with the I. U. E. 

Q. Whatever you may have called it, in the case of the 
L U. E. you gave a 1-cent increase on or about March 15, 
1952? <A. It was in that area, 

Q. At or around that time you gave it to all of your 
employees in all of your plants? A. That’s correct. 

Q. In September 1951 you gave an increase, the company 
gave an increase of 2.5 percent with a minimum of 3.5 
cents; is that not correct? A. Again, my memory—I can’t 
say that those figures are accurate. I’ll accept your figures. 
But that’s the general time in which we would give an 
increase. 

Q. And you gave it to all your plants? A. Right. 
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Q. In July and August of 1951 you gave a 9-cent increase 
—A. When was this, Mr. Sigal? 
541 Q. A 9-cent— A. I didn’t hear the date. I’m 
SOITY. 

Q. In July and August 1951 the company gave a 9-cent 
increase to all of its employees? A. Well, again, I don’t 
know whether the 9 cents is correct, but we did have 
increases in July and August of that year. 

Q. And a uniform increase, whether it was 9 cents, or 
not, applied to all of your plants? A. Right—Unorganized? 

Q. Organized and unorganized. A. No. As I keep say- 
ing, unless we had plants where we had individual con- 
tracts, the amount differed. 

Q. Well, you had a contract with L. U. E.-C. I. O. and the 
amount was 9 cents? A. O. K., but that doesn’t say it was 
9 cents for maybe an I. B. E. W. or some other plant at a 
single plant location. 

Q. Well, you say there’s a possibility, but you’re not 
prepared to say that it was different from 9 cents at this 
time, are you? A. No. I don’t have all the figures for all 
the plants and all the dates. I just can’t remember those. 

Q. All right. In September 1950 the company gave a 
general 10-cent an hour increase which it gave to all of 
its employees. Now, when I say all of its employees, I’m 
talking about production and maintenance employees in 
all of its plants. Is that not correct? A. Again, I don’t 
know the amount, and I’d say with the same exception; 
if we had individual contracts with other unions, it could 

very well have been a different amount. 
542 Q. But you’re not prepared to say that it was 
different? A. I don’t have those figures with me. 

Q. But that was the amount that was given to L U. E.- 
C. I. O. in September 1950? A. Again, I can’t say that it 
was 10 cents and it was that date. I can get those figures. 

Q. Of course, those figures are available to you. A. Oh, 
sure, I can get those figures. 

Q. All right. Now, in 1948 the company gave an 8 per- 
cent increase with a minimum of 9 cents an hour to all of 
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its production and maintenance employees; is that not 
correct? A. Again, now, I say the same thing. I can’t—— 

Q. But you know that in 1948 there was a general in- 
crease given to all the employees? A. I don’t know whether 
it was °49 or ’48 that I believe there was a general increase. 
There was one somewhere in there, but whether it was *48 
or 749 or *47-——— 

Q. I haven’t mentioned ’49. A. It would be much easier 
for me if I could get those figures and I could run them 
right down with you with the dates and the amounts. 

Q. We’re saying that in 1949 there was no general in- 
erease, to our knowledge. In 1948—let me state these fig- 
ures, and if you have any dispute with them, why, of course, 
you will state it. 

In 1948 the general increase to all of your production 
and maintenance employees was 8 percent with a minimum 
of 9 cents. 

In 1947 it was a general increase to all your production 

and maintenance employees of 11.5 cents per hour. 
543 In 1946 it was 18.5 cents per hour. 
Do you dispute those figures? A. My memory 
doesn ’t—— 

Q. But those figures are available to you? A. Oh, very 
definitely. I can get them and the dates. 

Q. And you do know, do you not, that in 1946 and 1947 
the increases of 18.5 cents per hour and 11.5 cents per hour 
were so-called pattern increases which applied to many in- 
dustries in the country? A. That I don’t know. 

Q. You don’t know about that? <A. I don’t know. 

Q. Now, you do know, do you not, Mr. Christie, that 
these various increases that I have mentioned were applied 
to the minimum rates in existence at the time? A. Not in 
all cases. 

Q. You’re not prepared to indicate in which cases they 
weren’t applied? A. No, because I’d have to review that. 
You’re talking about a period now—from when; 1945 
through to 1955? 
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Q. From 1946 through to 1954, inclusive. A. I know 
there has been an occasion where it did not apply to start- 
ing rates. 

Q. Generally speaking, are you prepared to say that 
these increases applied to all rates, including the starting 
rates? A. I would say recently, generally speaking. I 
don’t know, if we go back to 747 or ’48, in that area, whether 
we did it, but—— 

Q. But certainly you’re prepared to say that in 
544 recent years that has been the case? A. Generally. 
There have been exceptions. 

Q. Mr. Christie, insofar as your own knowledge of these 
matters goes, are you not aware that the increases which 
Sylvania has made, has given, in its plants, including the 
lighting plants, have been equivalent, at least on a percent- 
age basis, to the increase given by other companies in the 
industry, including Westinghouse and General Electric? 
A. I would say that we don’t consider them alone, but 
there’s a general pattern that’s established throughout the 


country that we follow. 
e eB = e ae e s t s 3 
557 By Mr. Sheehan: 


Q. Mr. Christie, subsequent to your original wage survey 
in the Waldoboro, Maine area and the Winchester, Ken- 
tucky area, did you make any later similar wage survey of 
industries other than the lamp industry? A. Will you re 
peat that? Did I make what? 

Q. Any subsequent wage surveys in that area of plants 
outside of your own industry. A. I personally did not, 
after those two plants were established. The division has 
made surveys. 

Q. Do you know how many surveys? A. No, I don’t. 
I do know that in Winchester, Kentucky there was one 
made between the time I made mine and the plant went in 
operation. Quite a bit of time elapses between an original 

survey and when we start up a plant, and the divi- 
558 sion and plant made a survey to determine whether 
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any change had taken place in the area between the 
time I made my survey and we started the plant in op- 
eration. 

Q. Do you know whether, subsequent to the plant com- 
mencing operations, a similar survey was made in either 
of those two areas? A. No. I don’t think there was any 
made. 

Q. Do you know if subsequent surveys have been made 
in any of the other plants of the Sylvania corporation? 
A. Since they’ve been in operation? 

Q. Yes. A. Oh, very definitely. 

Q. Do you know how often those surveys were made? 
A. No, I don’t. It all depends on the local situation. We 
may move into an area that a number of other companies 
are moving in at the same time, and they may have an ef- 
fect or impact on the structure of rates of industry in that 
community, and we watch that very closely, and that type 
of community has more movement than another type of 
community. 

Q. Would these wage surveys be a continuing thing? A. 
They’re a continuing thing as far as the plants themselves 
are concerned, and we ask the plant people to keep abreast 
of what’s going on. For instance, in New York we don’t 
send out any periodic checks on the divisions. The divi- 
sions make sure that the plants keep abreast of what’s 
going on. So it’s purely a local situation. 

Q. Do these surveys have any bearing upon your nego- 
tiations with the . U. E.? A. These individual plant com- 
munity surveys? 

Q. That’s right, on the wage negotiations. A. Oh, 
559 + it gives us—I would say it has some bearing, but 
how much, I don’t know. I’m certainly sure it does 

when we negotiate on an individual plant level. 

Q. But on these contracts wherein the rates were gener- 
ally similar, the increases were generally similar— A. I 
would say they have little, if any, influence. 
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560 By Mr. Spero: 


Q. I think in questioning last week you said that no plant 
has a hiring rate—that no Sylvania lighting plant has a 
hiring rate greater than $1.20 an hour and a number have 
lower hiring rates, and I believe that at the time you agreed 
to furnish the hiring rates and the job rates for these 
lighting plants to the hearing. Do you have those avail- 
able? A. I have them here, if you’d like to have them. 

Q. Yes, I would like to have them. A. I did make that 
statement, Mr. Spero, and I was inaccurate on one plant. 
I found we had one that’s 2 cents higher than the $1.20, but 

I'll ran down these if you want to take them down. 
561 This is the minimum hiring rate. 

Waldoboro, Maine, 84 cents; Winchester, Ken- 
tucky, 97 cents; 60 Boston Street, Salem, $1.20; Danvers, 
Massachusetts, $1.20; Ipswich, $1.22; Montoursville, Penn- 
sylvania, $1.20; St. Mary’s, Pennsylvania, $1.20; and Lor- 
ing Avenue, in Salem, $1.20. 


581 By Mr. Sigal: 


Q. Mr. Christie, isn’t it a fact that you said Waldboro 
and Winchester have incentive pay plans; right? A. Right. 

Q. So these figures that you give for Waldboro and 
Winchester do not reflect the earnings of the employees in 
the lowest classifications; do they? A. They don’t reflect 
the total earnings because they don’t include incentives. 

Q. All right. What would the people in that lowest 
classification earn on the basis of their incentive or this 
plan? A. I don’t know what the present attainment is, but 
I would say it is set up about fifteen or 20 percent above 
that. 

Q. So that they would earn somewhere in the neighbor- 
hood of fifteen or 20 percent above the figures you have 
given? A. That is correct. 

Q. So that in actual fact the actual earnings in Wald- 
boro and Winchester may be very close to the earnings in 
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all the other plants for the people in the lowest classifica- 

tion; is that not true? A. Not very close, no. 

Q. All right, you take Winchester with 97 cents. Now, 
if they earn 20 percent above that, that would bring their 
rate to approximately $1.19; that’s on the starting rate; 
make it $1.19, 20 percent on the starting rate? A. No, not 
20 percent on the starting rate. 

Q. 97 cents? A. 20 percent on the guaranteed base 

rate. 

582 Q. So that the guaranteed base rate would be 
$1.08 A. You are talking about Winchester? 
That’s right. 

Q. You had twenty to that and that comes to $1.28; no, 
it becomes $1.30. A. No. 

Q. What do your figures give you; 20 percent of $1.08. 
A. $1.296. We won’t quibble about four-tenths of a cent, 
right. 

Q. So that the earnings then in Winchester we will say 
are around $1.29 or $1.30 for the people at the base rate of 
the lowest classification? A. Correct. 

Q. At the other plants that you named, are those people 
on regular day rates without incentives? A. Excuse me? 

Q. At the other plants where the starting rate is $1.20, 
what do they earn? A. They earn on the basis of perform- 
ance, and they have these step increases in accordance with 
that. 

Q. They have no incentive plan? A. There’s no incen- 
tive, no. It’s based upon the performance of those step 
rates. 

Q. There is no incentive? A. That’s right. 

Q. All right. So that if you compare Winchester with 
say the Boston plants, the top earnings in Boston would be 
around, in the lowest classification, be around $1.45; where- 

as in Winchester it would be roughly $1.30; is that 

583 correct? A. Correct. 

Q. And that comparison would run along all the 
other plants the same way where the starting rate is $1.20 
to $1.22; is that right? A. That is correct. 
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Q. So far as Waldboro is concerned, the earnings at the 
top of the lowest classification would be roughly $1.26? 
A. I think you’re a little high; aren’t you? 

Q. I’m doing it on the basis of— A. It’s about 21 cents 
on $1.03. 

Q. Oh, $1.03. A. It would be about $1.23, $1.24. 

Q. All right, $1.24, whatever the figure might be. Those 
are the earnings of the people in the lowest classifications? 
A. Right, in Waldboro. 


593 Q. Considering only those plants that were estab- 
lished prior to 1950, were the increases in wages in 
any of those plants, from 1950 to date, in excess of the 
general wage increases which we discussed this morning? 
Let me rephrase the question: You recall this morning 
we went over the wage rates from 1950 to 1954. The total 
of those wages grated by Sylvania was 41.4 cents to 44.4 
cents. Now, my question is: Did the company give 
594 any wage increases at any of those plants estab 
lished prior to 1950 in excess of the range I just 
mentioned or less than the range I just mentioned, namely, 
41.4 to 44.4 cents per hour? A. You are talking now about 
the type of general adjustment that we usually talk about? 
Q. I am talking about wage adjustments. A. No, we 
haven’t done any more than that in any of those plants. 
Q. In all those lamp plants the wage increases from 1950 
to date fall in that range, 41.4 to 44.4; is that correct? A. 
That is correct. 


595 James W. Burnison 


a witness appearing in behalf of the Industry Panel, after 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Reilly: 


Q. Would you state your full name, please. A. James 
W. Burnison. 
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Q. And what is your occupation? A. Administrator of 
umon contract applications. 
596 Q. And you are with the General Electric Com- 
pany; is that correct? A. That’s right. 


Q. What is the policy of the company in recognizing 
unions? A. Our policy is that that is a free and proper 
right of the employees. If they wish to organize there is 
a regular and proper way to do it. They hold an election 
in the various localities where they may decide they want 
a union. 

Q. You said they hold an election? You were referring 
to— <A. The National Labor Relations Board holds an 
election and certifies these units. 

Q. And the National Labor Relations Board I take 
597 it determine the bargaining unit? A. That’s right. 

Q. Has the National Labor Relations Board ever 
held that any unit, broader than a plant, is an appropriate 
unit? A. None that I know of. 

Q. Until the last five years or so, was there any union 
that you bargained with on a broader base than a single 
plant unit? A. Yes. We dealt with the United Electrical 
Workers who represented many units in the GE chain, man- 
aged separate locals that were established separately but 
were poined under a common contract. 

Q. And until 1950, was there any collective bergaining 
contract with any union on a multi-plant basis other than 
this UE contract? A. No. 

Q. Since 1950 has there been any other union which you 
have dealt with on a multi-plant basis other than the UE? 
A. Yes, the International United Electrical Workers have 
been certified in a number of plants, and we deal with them 
under a common, overall contract. 

Q. I will show you a document which I will mark for 
identification as Industry Exhibit No. 20, which is the na- 
tional agreement between the United Electrical, Radio and 
Machine Workers of America. Is that the agreement I 
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refer to as the UE agreement? A. Yes, that’s the latest, 
copy of the latest UE agreement. 

Q. I will show you Industry Exhibit No. 21 which I have 
marked for identification— A. Yes, that’s the national 
agreement with the IUEK, International Union of Electrical, 

Radio and Machine Workers-CI0. 
598 Q. Am I correct in inferring from your testimony 
that Industry Exhibit 20 is an agreement covering all 
the plants which is the totality of the Labor Board certifi- 
cations for the UE and Industry Exhibit 21, which covers 
all the locations covered by the Labor Board certifications 
for IUE? A.I believe that is correct. 

Mr. Reilly: Mr. Examiner, I offer and I do have copies 

of Industry Exhibits 20 and 21. 


600 <A. Yes. The company has these union contracts 
(indicating). 

Q. Are there any other lamp plants represented by unions 
other than the UE and IUE? A. Yes, there are several 
plants. 

Q. I am confining my question to the lamp division, sir. 
A. In the lamp division there is several, yes. 

Q. Do you know what unions have a contract? A. My 
recollection is that Lexington and Jackson I think both are 
in the IBEW. I haven’t checked that, but I think that is 
right. 

Q. That is the Brotherhood of Electrical Workers, A. F. 
of L.? A. That’s right. 

Q. Are there any multiple plant agreeemnts with the 
IBEW? A. No. 

Q. Am I correct in understanding that both the Lex- 
ington contract, and I believe you mentioned another one— 
A. Jackson. 

Q. Jackson, yes, are negotiated locally at the plant level? 
A. They are at the lamp division level. I wouldn’t say it 
was completely at the plant level, but it is in the lamp de- 
partment. It is not done by the national office. I don’t 
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work on those contracts, but I believe that is correct. It’s 
for a local setup. Now, I don’t know who assists in the 
negotiating. We don’t. But the lamp division may have 
representatives that work with the local people the same 
as probably the unions have some of their district people 
work with the local union people, but it’s a local contract. 

Q. Is that a single lamp division contract covering both 

601 plants, or is there a contract for each plant? A. 
They are separate contracts. 

Q. In these two multiple plant contracts, Industry Ex- 
hibits 20 and 21, do they provide for uniform wage struc- 
tures with respect to all the lamp plants covered thereby? 
A. No. 

Q. Is there a variety between those wage structures? 
A. Yes. Those wage structures are set up on a community 
or area level at a rate which would be different in the vari- 
ous communities. 

Q. I wonder if you would pick up Industry Exhibit 20 
and turn to Article VI, and I will ask you to read the first 
paragraph of that article. A. ‘‘Any question which affects 
hourly rates, piece-work rates or salary rates of individuals 
or groups shall be subject to negotiation between the local 
and the local management.”’ 

Q. I wonder then if you will turn to paragraph 6 of the 
same article which appears on page 18 and read the final 
paragraph. A. ‘‘Existing loca! practices which provide 
special progression schedules for employees hired for in- 
eentive work will remain in effect, unless changed by local 
negotiations.’’ 

Q. Is there corresponding provision in the agreement 
with IUE? A.I believe they are very similar. The word- 
ing may not be exactly the same, but I believe the text would 
be very similar. 

Q. Will you find it in Article VI? It seems to be on page 
18. A. The first one is the same, ‘‘ Any question which af- 

fects hourly rates, piece work rates or salary rates 
602 of individuals or groups, shall be subject to negotia- 
tion between the local and the local management.’’ 
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Q. I wonder if you would look at Section 5 on page 21. 
It’s captioned, ‘‘Step Rates and Progression Schedules.”’ 
A. What did you want me to do, read it? 

Q. Yes, read it. A. ‘*The union and the local recognize 
that starting rates and job rates for hourly rated and sala- 
ried employees vary, depending on the job, its location and 
its surrounding circumstances. (Draftsmen and drafting 
apprentices are covered by a separate supplement.) ’’ 

Q. Then turning back to Exhibit 20, I wonder if you 
would read the top paragraph of Section 6 on page 18. 
A. ‘‘There is no uniform starting rate throughout the 
Company and the progression schedules will be based on 
the starting rates in the respective Works.’’ 

Q. During the course of your negotiations with any of 
these multi-plant unions, has any attempt ever been made 
by the union to have you establish uniform rates throughout 
all the plants covered by their respective agreements? A. 
I would say, yes, that they have. 

Q. Are you referring now to both unions? <A. Both, 
yes. 

Q. I show you an exhibit which I have marked for identi- 
fication as Industry Exhibit 22. Let me ask you what In- 
dustry Exhibit 22 is? A. This is a document prepared by 
the IUE-CIO which was presented to the company last 
year, I believe at the beginning of contract negotiations, 

and the document outlines the various changes that 
603 they desired in the contract and a few other items. 
Q. Let me draw your attention to page 15 of this 
document. I draw your attention to a series of paragraphs 
under the heading, ‘‘Roman Numeral III. A Corporation- 
wide Minimum Wage of $1.25 an hour. Did this mean that 
the union made a proposal that a minimum wage of $1. 20 
an hour be established on a national basis? 


BR Bd 2 & ah & 2 & 5 & 
604 By Mr. Reilly: 


Q. Mr. Burnison, you recall this proposal was actually 
received by the company? A. Oh, yes. 
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Q. And at the conclusion of your negotiations 

605 which resulted in the execution of Industry Exhibit 

No. 21, was that propsoal for $1.25 minimum incor- 
porated in the contract? A. No. 

Q. Was there any multi-plant minimum incorporated in 
that contract? A. None. 

Mr. Reilly: Mr. Examiner, I offer Industry Exhibits 20, 
21, and 22 into evidence. 

Presiding Officer Grant: I take it you are still objecting, 
Mr. Sigal, to Exhibit 22? 

Mr. Sigal: Only on the basis of the relevance. We admit 
that we authored the exhibit. 

Presiding Officer Grant: I will receive these exhibits, 
gentlemen, the two agreements, the UE agreement is Ex- 
hibit No. 20, the IUE agreement as Exhibit No. 21, and the 
pamphlet published by the IUE-CIO as Industry Exhibit 
No. 22. 


(Whereupon Industry Exhibits Nos. 20, 21 and 22 were 
received in evidence.) 


By Mr. Reilly: 


Q. Mr. Burnison, I am going to show you a document 
that I have marked as Industry Exhibit No. 23 and ask 
you to identify it. A. This is an article prepared by the 
electronic division to inform our employees, and I believe 
it went further, to inform others in the community of the 
condition—the title is, ‘‘How Good are G-E Wage Rates?”’ 
And the article goes on in detail to show that they are 
good. 


s ped & cid ® s o ® a s 
612 By Mr. Reilly: 


Q. Does the final paragraph of that statement correctly - 
reflect General Electric policy with respect to the estab- 
lishment of local wages? A. This isn’t confined to the estab- 
lishment. This is an overall policy. This statement if you 
will read it I agree with, but I don’t think your question 
agrees with it 100 percent. 
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Q. Let me withdraw the question, please. Does the last 
paragraph of Industry Exhibit No. 23 correctly reflect 
company wage policy? A. I would say, yes, it does. 


615 Presiding Officer Grant: Mr. Reilly wants it to 

be known that this is a replica of a newspaper article 
only insofar as the last paragraph is concerned. If it 
takes the whole document to do that, all right. I think Mr. 
Burnison did testify that this did appear in a newspaper, 
and it was published as company policy, and all we want to 
know is what the company policy is, and we have it in the 
last paragraph. I don’t see any reason why we can’t ac- 
cept that last paragraph. I can stick that on a larger page 
for convenience of handling. 

Mr. Reilly: If you wish to handle it that way, Mr. Ex- 
aminer, it is agreeable with me. I will withdraw my ob- 
jection. 

Mr. Examiner, I move that Industry Exhibit 23 thus men- 
tioned be received. 

Presiding Officer Grant: I will receive it in evidence as 
mutilated. 

(Whereupon Industry Exhibit No. 23 was received in 
evidence.) 

Presiding Officer Grant: Incidentally, Mr. Reilly, I passed 
all the copies of the agreements marked 20 and 21 to the 
other side. 


By Mr. Reilly: 


Q. Mr. Burnison, I believe you stated that your duties in- 
clude the handling of grievances in the plants. Have you 
ever known of any grievances to be brought up because 
of the fact that a local plant was not paying rates for com- 

parable work in the community? A. Yes. 
616 Q. Are such grievances frequent? A. Quite fre- 
quent, I would say and on different bases. It might 
be a single job; it might be a group of jobs, or it may even 
be a question of the wage level in the plant. 
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Q. When such grievances are brought up, if a convincing 
showing is made by the employees aggrieved or the union 
representing them, that the GE job in question is below 
the comparable rate for similar work, what does the com- 
pany do? A. We have changed the rates under some cir- 
cumstances where it has been conclusive and persuasive. 

Q. When reference was made to comparable work, do you 
have in mind what the corresponding craft would get from 
another group of employers? A. Yes. There are variables 
in that. There may be no similar industries in the com- 
munity, but there are generally similar occupations such 
as common laborers and perhaps at the other end a tool 
maker which may be established, and there may be many 
people employed in simple repetitive jobs which have an 
area of rates so that we can slot our jobs in conformity 
with the rates being paid in a community, and if that is 
not done correctly we get a lot of hell from the union and 
the people themselves telling us about it, so we can’t be 
very far astray on that. They are always well informed. 


619 By Mr. Reilly: 


Q. Is one of the items that is dealt with at great length 
in these multi-plant bargaining negotiations which result 
in such contracts as Industry Exhibits 20 and 21 the mat- 
ter of general wage increase? A. General wage increases? 
Yes, definitely. 

Q. After a general wage increase has been agreed upon, 
is that applied within some area with local discretion or 
under the terms of the general increase itself. Does the 
terms of the general increase itself describe how it will 
be carried out? A. The general increase would be nego- 
tiated with representatives of the union that are represent- 
ing the multiple local units. Generally the procedure is 
to get an agreement from these multiple units. That is 
generally acceptable and that approach is used generally 
in these contracts. 
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Q. In any of these negotiations in which you participated, 
has either of these multiple plant unions ever been success- 
ful in getting the company to abolish the differentials be- 
tween plant? A. No. 


630 By Mr. Sigal: 


Q. I see. Mr. Burnison, are you aware of the time that 
it takes for an employee in the lowest labor grade in any 
of these lamp plants to go from the entrance rate to the 
lowest job rate? A. Well, normally to be a four-step pro- 
gression in accordance with the contract, it would follow 
under the contract here under Article VI, I think it is. 
If you will turn to page 22, at the top of the page, that is, 
in the IUE contract, it reads, ‘‘Each hourly rated em- 
ployee will progress on steps, one step per month for not 
more than four months, from the starting rate to the job 
rate established for his particular job, or to the top of the 
progression schedule ($1.595)*, whichever is less. In a 
few Works the top of the progression schedule will be be- 
low $1.595* per hour.’’ And those lists in detail have 
been furnished to the local unions so that they know there 
might be conceivably some jobs that would be less than 
the four steps, but in any case if it were within four steps 
of the starting rate they would progress to it automat- 
ically. Now, if it were above the four steps that might be 
a higher rated job on the merit basis after that. 

Q. Mr. Burnison, you are aware that the rates as they 
appear on page 21 of that exhibit do not show the current 
rates? A. No, they are not intended to. We try to get 
the same steps, you see, but those rates would not apply 

as to any particular jobs or locations. 
631 Q. As a matter of fact all the rates that appear on 
that page are out of date? A. Could be. 

Q. Not could be. Read the footnote, Mr. Burnison, that 
appears on that page. A. Yes, sir; it says so clearly. They 
just identify step rates. 
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Q. So far as this particular paragraph indicates, it does 
not show the applicable current rates and the rates appli- 
cable to the various, currently to the various steps; does 
it? A. No. This doesn’t attempt to do that anyway. In 
each plant that would be kept up to date, and the unions 
would have copies of that in all local plant locations. We 
don’t attempt to spell that out in the contract. 

Q. All right. Mr. Burnison, the employees at these lamp 
plants are on an incentive system; are they not? A. Some 
of them. 

Q. Aren’t most of them at the lamp plants on an incen- 
tive system, the production workers? A. Not necessarily. 
There’s a number of them that are, but there’s a number 
of them that are not. 

Q. You couldn’t identify now which are on and which are 
not on incentive systems, the plants? A. Not all of them, 
no; I know some that weren’t. 

Q. Where the plants are on incentive, what is the differ- 
ential between the hourly rate and the actual earnings? 
Take the lowest classification. In the lowest classification, 

what would be the differential between the stated 
632. hourly rate and the actually hourly earnings? A. 

That would vary. The plants are widely different 
with different products. Some have wire work, some glass 
work; there would be differences in differentials, so I 
wouldn’t know. That would probably be a variable in ac- 
cordance with the setup in the plant. 

Q. What would be the range of the variation? A. I 
don’t know. 

Q. Would it be as high as 25 cents per hour or as low 
as 25 cents per hour? A. Which one are you talking about? 

Q. At any lamp plant which is on an incentive. A. I 
don’t have the rates in front of me, what the rates are, 
and I would just be guessing. 

Q. Can you name one plant of General Electric that is 
on an incentive plan? I am talking about one lamp plant. 
You said that some of them are and some of them aren't. 
Now, name one that is. A. I’m not too sure about it. I 
think Euclid is. 
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Q. Let’s assume that Euclid is. Euclid is the plant in 
Cleveland, Ohio; is that right? A. That’s right. 

Q. Or is Euclid, Ohio, a plant near Cleveland, Ohio? A. 
They’ve even got a street there by that name. 

Q. Now, according to our information, the hiring-in rate 
at Euclid, Ohio is $1.425. What would the person hired in 
on that job on an incentive job, at this classification, earn 

per hour? <A. There would be a variable in that 
633 depending upon the type of job and if there is any 
opportunity on that job. 

Q. I am talking now about the job in its lowest classifica- 
tion. A. But there may be many jobs in that classification. 

Q. All right, then give us your estimate of what the 
employee would earn? <A. I won’t give you an estimate. 
I don’t know. There’s different types of jobs. 


637 The Witness: You see, I’d like to get clear, Mr. 
Sigal—and I think you know quite well—that my 
work does not put me in close detail with the plant rates 
or rate structures as such; only as it might apply to 
grievances that come to the plant. To know what the start- 
ing rate is and all of that, I just couldn’t do the rest of the 
job if I took that on. So I’m not really qualified on all the 
details of how much percentage they earn in certain 
638 plants in certain types of jobs, and that kind of 
thing. I just don’t know. 


2 ° e 2 e e s A a * 
Presiding Officer Grant: He asked you for all of the 
plants. 


Mr. Sigal: I asked for all of them, Mr. Burnison, so if 
you have them all, let’s have them. 
The Witness: I have them ail. 
Mr. Sigal: Well, then, read them, please. 
639 The Witness: All right. Bucyrus, $1.33; Cleve- 
land, $1.395; Warren, $1.425; that’s Warren, Ohio; 
Youngstown, $1.425; Newark, New Jersey, $1.36; Provi- 
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dence, $1.33; Memphis, $1.30. Those are all the L U. E. 
plants. 


Q. Now, proceed, please. Give us the U. E. figures or 
the figures in the plants represented by U. E. A. Bellevue, 
$1.36; Euclid—in Cleveland, that is—$1.395; Conneaut, 
$1.36; East Boston, $1.33; Oakland, $1.395. 


640 Q. All right. What other plants does G. E. have, 
lamp plants, besides the one’s you’ve mentioned? A. They 
have a lamp plant in Lexington. 

Q. What’s the rate? <A. $1.205. One in Jackson, $1.27. 

Q. Do you know that of your own knowledge, Mr. Burni- 
son? A. No, I only know it because it’s on this list. 

Q. Somebody gave you a list. Any other plants? A. St. 
Louis, $1.395; Mattoon, $1.30. 

Q. Are these plants that are organized, do you know? 
A. I’m not sure. 

Q. All right. Go ahead. A. Jefferson, $1.30. 
641 Q. Jefferson where? A. Ohio. Goldsboro, North 
Carolina, $1.125; Circleville, $1.27. 

Q. Where is that? A. Ohio. You see, in the course of 
my work I don’t get around to these small plants at all. 

Q. What does the Goldsboro plant manufacture? A. 
That’s a new lamp plant. I don’t know what they manu- 
facture there. 

Mr. Reilly: It may appear on that Government exhibit 
which is in evidence. 

* es z a 2 o s 2 e s 


643 Q. Mr. Burnison, I just want to call your atten- 

tion to the fact that on Government Exhibit 10-C, 
which was supplied by Mr. Reilly, there appears a list of 
the plants which have supplied goods or are available to 
supply goods to the Government, and the name of the 
Goldsboro plant is not on it. Now, I show you this exhibit. 
Can you tell me whether or not there are any other lamp 
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plants operated by G. E. which fall within the definition 
that’s being used in this hearing? A. No, I have no such 
knowledge. 

Q. You cannot say one way or the other? A. No. Golds- 
boro is a new plant. It’s only been established, I believe, 
recently, so that may account for the fact that it isn’t on 
this. 

Mr. Reilly: Mr. Chairman, I think before the witness 
answers that question, Mr. Sigal should clarify this by 
pointing out to him—he wasn’t here when this exhibit was 
prepared and didn’t know the directions under which I pre- 
pared it; the record will show that this was prepared at the 
request of the Department of Labor by me with respect 
to where the items are manufactured—so, obviously, by the 
very nature of it, this does not cover parts plants but 
merely covers plants which make the completed items 
shown in the Federal Supply Schedule. 

Presiding Officer Grant: Is Goldsboro a parts plant? 

Mr. Reilly: Yes. It produces, leads, lead wires. 

The Witness: There are no parts plants on there, ap- 


parently. 
By Mr. Sigal: 


64 Q. Mr. Burnison, you say that the policy of the 

company is to establish rates in any plant on the 

basis of the comparable rates in the community? A. That’s 

right, and the community is usually spelled out to be 

645 the area from which we would normally draw em- 

_ ployees. 

Q. In a big city, how large would that area be? A. Well, 

I suppose in some cities it would vary in accordance with 

the setup within that community where you would be likely 

to draw your—it might go further in one direction than it 
would in another. I wouldn’t know. 


647 Q. All right. Now, in this statement of principle, 
so-called, that Mr. Boulware has generously supplied 
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to divers persons, it is stated for example, that the wage 
rates should be set on a local basis, as you will see in the 
second sentence on the inside page, because working condi- 
tions, living conditions, and the tax rates vary from town 
to town throughout the United States. 

What do tax rates have to do with setting wages in G. E., 
Mr. Burnison? A. Well, it’s only another factor in the 
amount of money that’s need in the community as a normal 
part of the overhead of any individual or family. For in- 
stance, if you were going to live in the middle of New York 
City and you owned a house or you rented an apartment, 
you would have to pay a very high rental or a very high 
tax rate. 

Q. But, remember, Mr. Burnison, you have said your 
wage rates are based on comparable wage rates in the area. 
Now, will you tell us how tax rates enter into the deter- 
mination of a minimum wage? A. I think that all that this 
is saying here is pointing out the factors that make higher 
standards—or higher standards are set up in the commu- 
nity because of a number of factors, and this might be one 
of them. 

Q. But you don’t consider the tax rate in determining 
what the comparable wage rate is, do you, Mr. Burnison? 

A. In itself, it would be just one factor. 
648 Q. Do you consider the living conditions in a town 
in determining what the wage rate should be? A. 
We don’t determine what the community average is. That 
has been presumably established by the life of that com- 
munity. We don’t set that up. We follow it. 

Q. You don’t enter into those questions, do you? A. We 
follow it. 

Q. Do you examine into the question of raw material 
availability in a given town to determine what the minimum 
wage rate should be? A. No, but we might—it might be 
a factor in determining whether you would establish a 
plant in a certain community, or not. 

Q. That’s got nothing to do with the wage rate that is 
established in the community or the wage rate that you 
establish after you put your plant there, does it? A. No. 
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No, that would be established by the averages paid in the 
community by a lot of folks who were there in established 
business and industry. 

Q. Well, now, Mr. Burnison, it says here in this item of 
revelation, that: 

‘<The town’s nearness to raw materials, its transporta- 
tion and communication facilities, and its distance from its 
markets help automatically to determine how much can be 
paid for any given job.”’ 

Now, will you tell us how these factors automatically 
determine the rate for a janitor? A. Well, I would say 
that before—I think that if you’re going to use—take sen- 
tences out of context, that we ought to read this together 
very carefully from beginning to end and find out what 

relates to what, because I can’t remember back to 
649 1947, even though I read this recently, all the impli- 

cations of each sentence that you could pick out of 
context. 

Q. You have it right before you, Mr. Burnison, and if 
you say I am distorting it, pick it out yourself. A. I can’t 
make relationships between each sentence and something 
that you have designated as a blurb, which I think was very 
unkind. 

Q. But, Mr. Burnison, you just testified only a few min- 
utes ago that this entire document states company policy, 
and you were stating it as of your own knowledge. Now, 
certainly, you shouldn’t object to explaining; you should be 
perfectly capable of explaining what each sentence means. 
A. It states the policy, but it also enlarges on the reason- 
ing behind it; as brought out by the Chairman, that thing 
is summed up more definitely in the last paragraph on the 
inside page. 

Q. So what is in bold letters on the last page states your 
policy? A. That sums it up, yes. 

Q. Now, take the last sentence, Mr. Burnison: 

“‘Tt is the only policy which would not upset the ability 
of each of these towns to compete with other towns and to 
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continue providing the kind of advantages and life its citi- 
zens have worked out for themselves.”’ 

Are we to understand from this, Mr. Burnison, that 
G. E. sets up a rate, not in relation to its competitive con- 
cern with other lamp plants, but with relation to the 
competitive ability of one town as against another? Is that 
the basis for determining wages? A. No, I wouldn’t say 
that. I would say that General Electric coming into a town 
is just another new neighbor, and we have no—when we get 
there someone has built the streets that we drive our cars 

on, someone has built the water works, somebody’s 
650 put in the electric plant. We are another unit, an- 

other neighbor coming into the community, and we 
would just not be a proper neighbor if we came in and 
disorganized it any way we saw fit. We’re asking for all 
these services from business in town and industries in 
town, and they all, of course, have some rights and privi- 
leges. They’ve set up as outlined in that last page what is 
proper that they can carry on, and we fit into it. 

Q. Now, tell me, how does one town compete with another 
town? What is your concept of competition between 
towns? A. Well, there are different views you could take 
on that. If two towns were adjacent and Johnson Manu- 
facturing Company came in one town and, let us say, had 
a very successful business that could pay high rates and 
attract the people, and maybe a nearby town, they’d gather 
all the mechanics in by offering them more money and bet- 
ter conditions, and deprive everybody else in a sudden, 
abrupt manner of these services, that might be a factor. 

Q. That would be a factor in your determining your 
minimum wage rate? A. No. I would say that that would 
be a factor in determining it, but the average wage paid in 
the community would be, in my viewpoint, my humble view, 
@ proper rate to offer for like services in a community. 

Q. All right. Now, tell me, how does a town in Arkansas 
compete with a town in Massachusetts? A. I don’t think 
that those are nearby towns. 
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Q. So that the only thing you have in mind by this con- 
cept of competition between towns is competition between 
towns that are close to each other? A. That would be in 

an area, perhaps. 
651 Q. So that in setting your wage rates you would 

not consider the rates in Arkansas as against the 
rates in Massachusetts, would you? You wouldn’t con- 
sider those towns to be competing? A. No, I wouldn’t. If 
we were putting a plant in Louisville, I wouldn’t figure that 
Louisville was competing with Goldsboro, North Carolina, 
for instance. 

Q. So that so far as you’re concerned, it would be per- 
fectly proper to set, say, the same rate for a town in 
Arkansas as you set for a town in Massachusetts? A. Will 
you repeat that, please? I didn’t get the first of it. 

Q. I say, so far as you are concerned, on the basis of your 
previous answer, it would be perfectly proper to set the 
same rate in a town in Arkansas as you would set for a 
town in Massachusetts? A. I didn’t say that. 

Q. I’m saying it now. I say, on the basis of what you 
have said, it would be perfectly good business to set the 
same rate? <A. I didn’t say I’d set the same rate. I would 
get the community in Arkansas and find out what the area 
rates were in Arkansas, and I’d set the Arkansas rate ac- 
cordingly, and if I were going over in Massachusetts, I 
would do the same thing, and the rates might be entirely 
different and dissimilar. 

Q. Now, on the basis of this statement, all I’m asking 
you, Mr. Burnison, is: Would it be improper in any way to 
set the same rate for a job in Arkansas that you would set 
for that job in Massachusetts or in Pennsylvania? A. I 
don’t think it would be proper. 

Q. Do you see any reason why it would be im- 
652 proper? A. Yes. 

Q. What is the reason? <A. Well, I’ve gone 
through it before. 

Q. Now, we’re not talking about other towns in Arkan- 
sas. I’m asking you now about a job im a plant in Arkansas 
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compared to a job in a plant in Pennsylvania. Is there any 
reason, in the nature of this policy, which says that you 
can’t set the same rate or shouldn’t set the same rate for 
the town in Arkansas as you set for the town in Pennsyl- 
vania? A. We would examine the community in Pennsyl- 
vania and we would set out rates in accordance with that 
community, and we would not examine Arkansas. 

Q. But is there anything in the nature of things why it 
shouldn’t be the same rate as the rate in Arkansas? A. 
That would be just a—— 

Presiding Officer Grant: Isn’t that question self-evident? 

The Witness: I don’t quite see what you’re after. I 
think I’ve said it pretty clear, that we set community rates, 
and the reason we set them. 


By Mr. Sigal: 


Q. Mr. Burnison, as administrator of General Electric 
contracts, you are familiar with all the wage increases that 
have been given since you’ve had your present job, aren’t 
you? A. I have known of them, but I wouldn’t say that I 
could recall all of them or the circumstances of all of them, 
no. I was there, of course, when they were granted, but I 
have many things to think about every day and remember. 
I’m not in a position to remember what each one was and 
specifically why it was done. 

Q. Let me then make these statements, Mr. Burnison, 

and if you think that the statements are wrong, 
653 please so indicate. 

On September 15, 1950 General Electric gave an 
increase of 10 cents an hour, across-the-board, to its em- 
ployees. Is that correct? A. I assume it is. I haven’t a 
list in front of me. 

.Q. All right. Now, will you please make a note of this 
and then check with anybody you wish as to the accuracy of 
these statements? 

On March 15, 1951 there was an increase of 9 cents an 
hour; 

September 1951, 3.58 percent per hour; 
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October 1952, 5.27 percent; 

June 1953, 3.15 percent; 

August 1954, 2.68 percent, with a minimum of 4 cents. 

I should go back and say that the increases—that in Sep- 
tember 1951 there was a minimum increase of 3.5 cents; 

In October 1952 there was a 3.5-cent minimum; 

And in June 1953 there was a 4-cent minimum. 

The total is 44.4 cents an hour. 

Those increases were applied to all of the company’s 
plants in existence at the time; is that not right? A. I be- 
lieve it finally is. Of course, they’re all contingent about 
acceptance by the various unions that represent the people. 

Q. We’re now talking about the increases put into effect. 
Weren’t these increases all put into effect sooner or later 
at all of the G. E. plants, whether organized or unorgan- 
ized? <A. I believe that’s right. 

Q. And that these increases were put on the minimum 
rates? A. I believe so. 


654 Q. But so far as general increases are concerned, 
no other increases were given at any plant of G. E. 
other than those that I mentioned? A. These are coming 
along each year, so that there weren’t any in between that 
I know of. 
Q. And the ones that I have mentioned include all of 
the general increases; is that right? A. I haven’t checked. 
Q. You don’t know of any others, do you? A. Not off- 
hand. You’ve got a list in front of you; I haven’t. I pre- 
sume what you say is right, but I don’t have a detailed list. 
I can check it, and we are going to check it. 
Q. I wish you would do that, Mr. Burnison, and let me 
have your answer while this hearing is still going on. 
655 Now, is this not also true, that in 1946 G. E. gave 
an 18.5-cent increase per hour to all of its employees? 
A. I believe that’s correct. 
Q. In 1947 it gave an 11.5-cent increase to all its em- 
ployees; and that in 1948 it gave an 8 percent increase 
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with a minimum of 9 cents; is that right? A. I don’t know. 
Ili have to check it. I believe it is; it sounds right; but 
I don’t remember the years and the percentages. 

Q. Mr. Burnison, you recall that General Electric Com- 
pany had occasion to file with the Wage Stabilization 
Board during the Korean episode requests for approval of 
wage adjustments; is that right? A. Yes, I would say that 
is right. 

Q. And do yon recall that the increase of 9 cents per 
hour which was made in March 1951 was submitted for ap- 
proval to the Wage Stabilization Board, and that one of 
the reasons asserted by General Electric Company for its 
justification was the increase given, the similar increase 
given by General Motors Corporation to its electrica] em- 
ployees? A. I don’t know that, but that could be so. 

Q. Remember that this 9-cent increase was a cost of liv- 
ing adjustment; is that right? A. Then it probably was 
well justified. 

Q. Yes, and you remember that the reason given by Gen- 
eral Electric Company for approval, among others, was 
that General Motors had given an equivalent cost of living 
increase to its electrical employees, and that General Elec- 
tric should therefore be permitted to do the same thing? 

Presiding Officer Grant: He has answered that question, 
Mr. Sigal. He said it may have been so, but he doesn’t 

know. 
656 Mr. Sigal: Will you check that, please, Mr. Burni- 
son, along with the other items, the other facts you’re 


going to check? 
The Witness: Yes, I’ll check it, but I don’t recall all of 
the details of that application. 


Q. All right. I ask you to check it. And will you also 
check that in that statement nothing was said about lo- 
cality rates, nothing was said about the rates in the com- 
munities? Will you check that fact, too, Mr. Burnison? 
A. Yes, I will check it, but this was a general increase, 
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as I understand it, that we were requesting that 
657 would cover a general condition that was happening 
throughout the whole country. 

Q. Do you recall the application that was made to the 
Wage Stabilization Board in September 1951 for approval 
of a 3.58 percent increase? A. I remember the 3.58, but 
I don’t remember the application specifically, no. 

Q. Well, will you check this, also, that the reason given 
by General Electric Company for approval of that adjust- 
ment was that the General Electric Company had a so- 
called tandem relationship with other industries, including 
General Motors’ electrical employees, and that it was en- 
titled to an increase on the basis of that relationship with 
General Motors? A. I don’t know anything about General 
Motors, specifically. 

Q. A relationship going back at least five years. A. I 
know that if the averages in the country go up, I know that 
you just—no one’s going to ignore that. If the general 
average of the cost of living goes up, or other general 
averages, it has to be recognized by everybody, and we 
voluntarily do that. 


661 Q. Mr. Burnison, you testified that G. E. had a 
lamp plant in Lexington, Kentucky? A. Yes. 

Q. Are you aware of the fact that Sylvania has a lamp 
plant in the adjacent town of Winchester, Kentucky? A. 
No, only from conversation I heard sitting here I heard 
Winchester and it’s the first I had heard of it since the 

Civil War. I didn’t know they had a plant there. 
662 Q. You wouldn’t know, therefore, whether they 

were in the same labor market? <A. I didn’t know 
a thing about it. I never heard of it until I heard testi- 
mony here talking about Winchester. 

Q. Did you hear the Sylvania representative testify that 
they paid rates in the upper half of the community surveys 
they made? A. I didn’t hear them, but somebody repeated 
it. He wasn’t talking very loud, so I didn’t hear him say 











178 


that, but I presume someone mentioned it afterwards. 
Really, I wasn’t too deeply interested. 

Q. In any event, they testified that their starting rate— 
and, incidentally, I don’t think the starting rate is the 
minimum prevailing rate. That’s just for the record—they 
testified that their starting rate at Winchester, Kentucky 
was 97 cents an hour, and you testified that your starting 
rate at Lexington, Kentucky, also a lamp plant, was $1.205 
an hour, and you also pay community rates. 

I wondered whether you could reconcile the difference. 
It seems to me if we have community surveys, you ought 
to come up with the same community rate. A. I couldn’t 
reconcile—I’m having trouble enough reconciling General 
Electric. I couldn’t reconcile the rest of the industry. I 
don’t know anything about Sylvania at all. 

Q. In other words, you don’t know why this difference 
of 23.5 cents? A. No. 

Q. In the starting rates? A. No. And, sincerely, I 
didn’t know they had a plant there. 

Q. All right. Now, on this question of the applicability 
of the wage and other fringe issues. General Electric has 

' one pension plan for the entire company, does it 
663 not? A. Yes, that’s right. 
Q. Now, isn’t it trae—— 

Mr. Reilly: We’re not speaking here of fringe benefits, 
are we? Aren’t we speaking of the prevailing minimum 
rates? We'll get terribly far afield if we have to go into 
fringe benefits. 

Mr. Spero: Mr. Reilly, I don’t think that there will be 
much discussion on this point because, if Mr. Burnison 
raises any great differences, I’ll withdraw the question, to 
save time. 

My point was that in terms of negotiations, many issues 
were national issues, national negotiations, national settle- 
ments, not only in terms of wages but in terms of some 
other economic benefits. I think that has a bearing on the 
locality argument. 
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The Witness: Well, the pension plan, I believe, is a com- 
mon plan and certain factors of that kind are common in 
industry because, after all, you have to keep peace and 
harmony. 


By Mr. Spero: 


Q. And vacations and holidays and some of these other 
fringe benefits would also be uniform for the company as a 
whole? A. Pretty generally, yes. 


664 By Mr. Reilly: 


Q. In answer to one of Mr. Sigal’s questions about Hast 
Boston you said you weren’t familiar with the specific re- 
lationship there between the starting rate and the com- 
munity rates, and I think you said that if you hear that 
in various localities the G. E. rates get below the commu- 
nity rates— A. If at any time we discover they’re below, 
we correct it, but there may be times that something may 

happen that the union will notice first and, if they 
665 call our attention to it, we respectfully resolve it. 
Q. Weil, let’s suppose in a community where in- 
dustry isn’t booming and the rates may be reasonably 
stable, that the G. E. plants as a result of these general in- 
creases might go ahead of the community rates. Are dis- 
crepancies of that sort called to your attention as griev- 
ances? <A. Not as grievances, no. That means that we 
have a flood of applications at our gates, but not as a 
grievance, no. 

Q. What applications? A. People looking for employ- 
ment there. 

Q. One thing I’m not quite sure of. Let’s suppose that 
the community rates decline or remain stable with respect 
to your rates, which may have gone up as a result of 
these general increases. Do you have any policy of cutting 
back to the community level? A. No. No, that will hap- 
pen in instances where we may edge up higher than the 
community, but that isn’t generally an upsetting factor, 














180 


I mean that differential isn’t, because usually the commu- 
nity may go up some but if there’s a general upgrading it 
may not be 3.2 percent, they might go up 2.5 percent or 
something. I mean it’s that kind of thing. That has not 
,been a troublesome factor. 

Q. Well, in any event, it’s not your policy to cut back; 
is that right? A. No. 

Q. Now, you were speaking of knowing that some com- 
munity surveys had been made through your personal ob- 
servation. Were you referring to these grievance sessions 
on which both sides talk about comparative rates? A. Yes. 
We’ve had a number of those where we’ve gone into them 
in great detail with the union maybe supplying informa- 

tion, and we would make a check ourselves and if the 
666 relationship were in accordance with what they pre- 
sented, why, of course, they would have a good case, 
but if they had—if we didn’t feel that it was on the right 
premise or right scope, why, we would, of course, contest 
the information with information we might find available. 

Q. There’s been some testimony here that the union has 
negotiated for a number of general increases and has also 
attempted to do away with these geographic differentials. 
On the latter point, did the union ever succeed in that at- 
tempt? A. Not to my knowledge. 


By Mr. Sheehan: 


Q. Mr. Burnison, does G. E. customarily fall behind the 
going rates in each of the towns in which they have a plant, 
on an annual basis? A. No, quite the reverse is the gen- 
eral rule. 

Q. At the time these contracts were negotiated, then, 
and these increases were awarded generally throughout 
the entire company, was G. E. not behind the local rate? 
A. No, I don’t believe as a general thing they would be 
behind, but at that season of the year there is a general re- 
examination of the whole economic picture, because these 
things usually happen at a certain time of year and there’s 
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a re-evaluation of the whole picture of industry and the | 
cost of living and all the other factors, and also, of course, | 
the fact that there’s always a tendency, which I think is a 
good one, for standards to go up, and we, of course, are | 
always confronting that type of thing. , 
Q. In this evaluation of the entire picture, does your © 
evaluation of it include the other plants operating — 

667 im these particular towns? A. I don’t quite follow | 
your question. 3 

Q. In evaluating the over-all economic situation. A. You | 
mean for a general increase? | 
Q. Yes. A. I don’t know that specifically at a time like | 
that you go into each town, but you do get a feel of the 
whole broad scope, you see. We have plants from coast | 
to coast and from border to border, so that we get a feel » 
of the over-all economic situation and recognize the facts at 
that time. , 
Q. Then the wage increase in the particular plants is not | 
based upon the particular increases that were found in 
that community? A. No. ) 
Mr. Sheehan: Thank you. No farther questions. 


Redirect Examination 
By Mr. Reilly: 


Q. In answer to Mr. Sheehan’s last question, you’re re-. 
ferring to the general increases, not to the plant by plant 
adjustments? A. The general increase might be negotiated, | 
and at that particular time Goldsboro, North Carolina may ' 
have sunk lower, but our pattern at that time would be the | 
general increase, because they then are all part of the Gen- 
eral Electric family and would all be treated alike. | 


669 Solomon Dutka 


a witness appearing in behalf of the Industry Panel, after | 
being first duly sworn, testified as follows: : 
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Direct Examination 
By Mr. Reilly: 


Q. Would you give us your full name, Mr. Dutka. A. 
Solomon Dutka, D-u-t-k-a. 

Q. Are you with a particular company, Mr. Dutka? A. 
Yes, I am with the Audits and Surveys Company. 

Q. What is your position with that company? A. I am 
director of that company. 

Q. What is the business of your company, sir? A. The 
company is engaged in conducting marketing research 
studies. 

s s oo) g a co e e & e 
670 <A. Yes. The Audits and Surveys Company is an in- 

dependent affiliate of Elmo Roper, a public opinion 
and marketing research concern, and we likewise conduct 
marketing research studies and surveys using the Elmo 
Roper field force as well as some of their tabulating and 
clerical facilities. 

Q. Is the Elmo Roper that you refer to the Roper that 
used to make political surveys as well as marketing sur- 
veys? A. That is right. 


671 <A. The Lamp Industry Panel, or at least the rep- 

resentatives of the Lamp Industry Panel ... engaged 
my firm as the one to conduct the locality minimum wage 
surveys in the 20 areas referred to. 

Q. And what are the areas referred to? Are those the 
cities which appear in your table of contents? A. Those 
are the wage areas which appear in the table of contents, 
right before Roman Numeral I in Volume I. 

Q. Was it your understanding there was one or more 
lamp plants in each of these areas? <A. Yes, in each of 
these wage areas referred to there was one or more lamp 
plants. 

Q. Were you informed by the industry panel that there 
were lamp plants also in some other areas? A. Yes. 
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Q. I notice in Industry Exhibit No. 26 there are some 
17 cities? A. That’s right. 

Q. In the table of contents. And was it your understand- 
ing that there are lamp plants in those cities also? A. 
That’s right, in each of those cities. 

Q. In a general way, could you tell us what kind of in- 
dustries you covered in the survey of the 20 cities, which 
are the subject of Volume I? A. The universe we were 
concerned with for sampling purposes consisted of all 
manufacturing establishments located within the geograph- 
ical area. Basically what we sought to derive was a 

universe of all the manufacturing establishments 
672 with eight or more employees during a representa- 
tive payroll period nearest October, 1954. 

Q. I heard Mr. Douty refer to that term ‘‘universe’’ in 
his testimony. I am not quite sure just what it means. 
Would you explain that? A. Universe is synonomous with 
the word ‘‘all.’”’ Thus we say, ‘‘The frame of inquiry of 
these surveys was all manufacturing establishments with 
eight or more employees during a representative payroll 
period nearest October 1954.’ 

Q. Do I understand by that that you actually made a 
survey of rates in every single manufacturing establish- 
ment employing eight or more im the 20 cities enumerated 
in the table of contents in Volume I? A. No. We used sta- 
tistical sampling techniques in conducting a representa- 
tive ... sample of these establishments. 

Q. With respect to the cities enumerated in Volume I, 
I am going to ask the qustion: is that all manufacturing 
establishments employing eight or more in those localities? 
A. In Volume II a complete census, meaning every single 
establishment within the framework of the universe under 
the inquiry, was contacted, not a sample of them. 

Q. You used the word ‘‘area”’ a bit earlier in response 
to one of my questions. Did Audits and Surveys determine 
the boundaries of those areas? A. No. The boundaries 
were specified for us, and the boundaries as you will note 
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appear before the actual data for each of the localities in 
Volumes I and I. 
673 Q. What pages would we find those on? A. For 
example, the area of coverage would be page 1 in 
Volume I which would refer to the Alientown-Bethlehem- 
Easton area, and the area of coverage there consisted of 
Lehigh and Northampton Counties, Pennsylvania and 
Warren County, New Jersey. For the next locality similar 
terms were used on the definition in the area covered. 
Presiding Officer Grant: Mr. Dutka, I notice in Volume 
I, page 1, you have Bellevue, Ohio with no limitations. 
Does that mean the survey was confined to the city or 
town of Bellevue, Ohio? 
The Witness: That’s right, sir. As a matter of fact in 
those situations you will notice Boyertown too. These refer 
to the general area of that particular city. 


By Mr. Reilly: 


Q. You said that the boundaries of these areas that were 
given to you—who gave them to you, Mr. Dutka? A. The 
Lamp Industry Panel specified the areas for the survey. 


675 Q. I notice that some of the cities you surveyed, 

like New York, Boston, and Chicago, Cleveland have 
great many manufacturing industries in them. Could you 
describe how you worked out your sample, your sampling? 
A. Yes. The sample design which was used is a method 
of disproportion to allocation which is used by the Bureau 
in conducting its own surveys. Basically what that con- 
sists of it, in order to achieve maximum accuracy for any 
given sample size, the universe for sampling is stratified by 
signs, and the larger strata are over-sampled relative to 
the proportion selected from the smaller strata and then 
combined in their proper proportions. That is the basic 
framework that is used in the sample surveys designed for 
this kind of information, and we similarly used it. 
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678 Q. By the way, October, 1954, why was that the 
date selected? A. This was selected as a representa- 
tive payroll period by the Lamp Industry Panel and also 
to be consistent with the reporting in the BLS studies. 
Q. So that the payroll period coincided with the BLS 
period even though you say they may have come along a 
little later? A. Oh, yes; that was one of the criteria in 
designing the study that it be consistent with BLS tech- 
niques and the time periods specified. 
a oO co a e s e = e & 


697 What steps did you take to see that there were | 
no errors made in the computations? As I under- — 
stand, that’s a mechanical, electronic device, isn’t it? A. | 
That’s right. What you do is, first of all, just as a pro- | 
tection on the punching, you verify the punching by having | 
two punchers punch two different sets of IBM eards for | 
the same questionnaires, and then you run the question- — 
naires against one another to see that the data initially — 
are punched, because that’s generally the most serious | 
error which occurs in the tabulation of IBM data, and then © 
we set up certain controls, sort of check-out controls in the © 
IBM tabulations themselves, so that the data were — 

698 controlled on that score. ! 
Q. And this was done under Mr. Samuels’ direc- 

tion? A. No, this was done under Mr. Lipstein’s. ! 
Q. And Mr. Lipstein is familiar with the operation of | 
these IBM machines, is he? A. Oh, yes, sir. He was re- | 
sponsible for a good many surveys while he was with BLS, | 
and that was one of his functions, to review them. 


Q. Could you tell us a little bit about what steps you took | 
with respect to the validation of the survey results? A. | 
Yes. In terms of the validations themselves, we were just | 
interested in seeing how the data projected from our sur- | 
vey with so-called checkable base points looked, and what | 
we proceeded to do was, using the equation referred to on 
page 11, we simply blew up the strata to the universe totals | 
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we had derived, put those together, and the projections you 
see under ‘‘Locality survey’? compared with each of the 
other base points. Now, this is one measure of validation 
of survey findings. 

The other check was in terms of the statistical sampling 
error, which says that in effect that in any situation where 
you take a sample but do not go into the total universe, you 
will come up with a statistically measurable error, and in 
order to measure the error or the variability in the survey 
results, you see the tables we computed on page XXVI. 
And this again is a standard procedure for survey work. 


699 Q. How do those estimated errors compare, let’s 

say, with the estimated errors which might be on a 
Bureau of Labor Statistics survey? A. I would say they 
compare quite favorably. As you notice, the relative error 
there is generally under 5 percent, and they compare quite 
favorably, I would say. 


744 Presiding Officer Grant: It will be in Room 2203, 
gentlemen, where we first met. 

Mr. Sigal: Mr. Examiner, I have a few matters here that 
I would like to bring up at this time. 

First, I request the issuance of a subpoena directed to 
Mr. Solomon Dutka as follows: 

‘*You are hereby required to appear before Clifford 
Grant, Hearing Examiner, United States Department of 
Labor, a duly designated representative of the Secretary of 
Labor, at the Department of Labor Building, 14th Street 
and Constitution Avenue, Washington, D. C. on the 17th 
day of May 1955 at 10:00 o’clock in the forenoon, then and 
there to testify for and in behalf of International Union 
of Electrical, Radio and Machine Workers-CI0, in the 
above-entitled matter,’’ 
which is the matter we have before us. 

‘¢And you are further required to bring with you and 
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produce at the time and place above set forth the following — 
papers and documents: 
‘‘All questionnaires used in preparing books entitled » 
‘Locality Minimum Wage Surveys, Volumes I, I, and Ii’ . 
identified as Industry Exhibits 25, 26, and 28.’’ ? 
I request that the Examiner sign this subpoena so that | 
it may be served on Mr. Dutka at this time. 1 
Mr. Reilly: May I just read the text of it? 

Presiding Officer Grant: Yes. 
(Document handed to Mr. Reilly.) : 
745 Presiding Officer Grant: I assume you would like | 
to diseuss this with Mr. Dutka, Mr. Reilly. : 

Mr. Reilly: Yes, I would. 

Presiding Officer Grant: We will have a recess for a few 
minutes. : 
(Short recess had.) 


Presiding Officer Grant: Shall we go back on the record? | 

Mr. Reilly: Yes. 

Mr. Examiner, I would strongly oppose the issuance of | 
the subpoena insofar as it requires the production of the | 
actual questionnaires as returned. The reason is that the 
interviewers all undertook to tell the persons from whom 
they collected this information that it would not be re-: 
vealed in any way that would identify the respondents. 
By the respondents, I’m referring to the persons that filled | 
them out, or their companies. : 

Now, if I could put Mr. Dutka on the stand just to offer 
some evidence on that point. ! 

Now, he is perfectly willing to permit the Examiner to 
audit these questionnaires and see whether or not the’ 
numbers correspond with the numbers reported, but he says 
that in all surveys that his firm undertakes, they always. 
give that assurance to the respondents. ) 


752 Presiding Officer Grant: Mr. Reilly, it poses, as: 
I say, a very serious legal question, and I think it’s | 
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also a critical question in this proceeding, because it goes 
to the admissibility of the surveys, if the failure to produce 
the questionnaires is contrary to the requirements of due 
process or the right of cross examination, and so forth. 

Would you like to have an opportunity to prepare a 
memorandum on the point? 

Mr. Reilly: A memorandum of law on the point? Yes. 

There is a factual matter I would also like to draw to 
your attention, Mr. Examiner. At the time of the panel 
meeting, which has been referred to, when the matter of 
the Bureau of Labor Statistics survey came up, the in- 
dustry representatives on the panel requested that the 
Bureau of Labor Statistics survey include surveys of in- 
dustries in the various localities where there were lamp 

plants. The Bureau representative at the time felt 
753 ~=that, because of lack of money and staff, the Bureau 
could not do that and, consequently, in behalf of the 

industry I wrote a letter to the Secretary reiterating this 
request and suggesting in the alternative that, if that plan 
wasn’t practicable, that the Bureau be instructed to co- 
operate with the members of the industry in making such 
@ survey by providing a list of manufacturers in the locali- 
ties concerned, checking and approving the sample selected 
for each community, and spot-checking the results of the 
survey and the computation of the tables. And I said that 
‘sWe in turn would undertake to engage an outside firm of 
established reputation in the statistical field and in mak- 
ing the survey, to comply faithfully with the rules set forth 
in the BLS Manual of Procedure for Wage Studies, and 
to make available the data collected at any stage of the 
work for the scrutiny of authorized Bureau personnel.’’ 

That letter was written on December 3, and the Secretary 
replied on December 15. If you like, I’ll read the full text 
of his reply. 

Presiding Officer Grant: All right. 


Mr. Reilly: (Reading:) 
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‘<Dear Mr. Reilly: 


‘“‘T have your letter of December 3, 1954 requesting the 
Department of Labor to make community wage surveys in 
all localities in which lamp plants are situated, except in 
those metropolitan areas where there are at least three 
lamp companies having a total employment of 250 or more; 
or, alternatively, to give technical supervision and assist- 
ance to such surveys made by a private firm for your or- 
ganization. 

‘‘This matter has been given careful consideration in the 
Department and it has been determined that the Depart- 
ment would not be justified either in making such a survey 

or in technically supervising such a survey made by 
754 others. It does not appear that the data that could 

be obtained from such a survey would be of sufficient 
significance to a determination for the electric lamp indus- 
try to justify the substantial time it would take and the 
number of Departmental personnel required to secure and 
to analyze it. Nor does it appear that such information 
would be of sufficient importance to justify delay of the 
proceedings. If the industry can obtain reliable wage data 
without delaying the public hearing which will be sched- 
uled upon completion of the Department’s survey, and if 
the industry can demonstrate its pertinence to the questions 
that must be decided in the determination, such data will 
be given appropriate consideration. When the public hear- 
ing is scheduled the usual notice period will, of course, be 
given. 

‘“While I should like to cooperate with the industry, I 
find that the resources of the Bureau of Labor Statistics 
are not adequate to carry on its essential activities and at 
the same time to make community surveys of some 35 areas 
involved. I am informed that the Bureau of Labor Statis- 
tics has made available to Mr. Modley, one of the industry 
representatives at the panel sessions, its entire manual of 
procedures for the making of such surveys and has had 
some conversations with him. The Bureau has no lists of 
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plants in the towns in question which it can make available. 
A technically competent survey organization, using the 
Bureau of Labor Statistics manual of procedures, should 
be able to prepare adequate samples and in general con- 
duct such a survey in a technically competent manner. 


‘<Sincerely yours, 
‘‘ James P. Mitchell, Secretary of Labor.’’ 


755 Now, Mr. Examiner, I think that letter very 

clearly implies the kind of survey which would be 
admissible, provided a showing were made of its perti- 
nence, would be the same kind the Bureau of Labor Statis- 
ties would make. 

Now, it seems perfectly clear that if a subpoena lies to 
this kind of a survey, that a subpoena would lie to the 
same kind of a Bureau of Labor Statistics survey, and 
that under their present procedure it would mean that in 
Walsh-Healey Act cases such Bureau surveys could never 
be used unless they revised their whole scheme of things 
and obtained data that the respondents were willing to 
have revealed. 


2 s Ss 2 o 2 co Cc o 


777 Presiding Officer Grant: Gentlemen, Mr. Dutka 

was on the witness stand when we adjourned. I am 
told that Mr. Dutka had an appointment at the Department 
of Agriculture this morning at 9 o’clock, and he is expected 
here momentarily. 

I suppose, however, that the first order of business would 
be my ruling on the subpoena which Mr. Sigal applied for 
directed to Mr. Dutka requesting the production of all the 
questionnaires used in preparing the exhibits which were 
offered in evidence by Mr. Reilly through Mr. Dutka. Gen- 
tlemen, I have given this matter long and thoughtful con- 
sideration, and I have concluded that the application for the 
subpoena should be denied. My reason is primarily, as I 
see it, that the production of this data would pose very little 
prospect of adding anything of substance to the factual 
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evidence in the case or in the proceeding and that its pro- 
duction would only unduly prolong the hearmg and unnec- 
essarily add considerably to the volume of the record. 


778 I request a recess so that we may go immediately 
to the Secretary and lay the matter before him. 

Presiding Officer Grant: Is there any objection on your 
part to that Mr. Reilly? 

Mr. Reilly: No objection on my part. Is it thought to 
have oral argument before the Secretary? You are think- 
ing of presenting your position ex parte where you pre- 
sume all counsel will be there? 

Mr. Sigal: Of course. 

Mr. Reilly: That is agreeable with me. 


so o 2 s 2 ez 3 co 2 & 
780 (Thereupon at 11:00 A. M. the hearing was re- 
convened.) 


Presiding Officer Grant: Gentlemen, we will reconvene. 

Mr. Sigal is going to put on the record what has trans- 
pired, Mr. Reilly, during the recess. 

Mr. Reilly: All right. 

Mr. Sigal: Mr. Grant, during the recess Mr. Reilly and 
I went to the Secretary’s office for the purpose of meeting 
with him pursuant to my request in regard to the subpoena, 
and we were advised that the Secretary had other engage- 
ments and would not be able to meet us immediately but 
4 P, M. this afternoon was set as the time for us to meet 
with him. 

Now, I assume that the Solicitor has been advised? 

Mr. Sheehan: He has. 

Mr. Sigal: And that he will be there or will have a rep- 
resentative there? 

Mr. Sheehan: I assume so. 

Mr. Reilly: I was wondering if it might not be desirable 
to clarify for the record just what the question is that is 


being appealed. 
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Mr. Sigal: I thought I had stated on the record what 
that purpose is, but I will state it again. 

I am appealing from the refusal of the subpoena, or 
the denial of the request, for a subpoena directed to Mr. 
Datka to produce today all questionnaires used in prepar- 
ing books entitled, ‘‘Locality Minimum Wage Surveys,’’ 
Volume I, I and III identified as Industry Exhibits 25, 
26 and 28. That request was denied by Mr. Grant on the 
ground that the material requested would unduly burden 
the record and would not provide useful information. Was 

that your word, Mr. Grant? 
781 Presiding Officer Grant: Yes, in substance. 
Mr. Sigal: I am appealing from the action of the 


Examiner. 
e e e ° e e ° 2 ° e 
783 Edward L. Ogden 


having been previously sworn, resumed the stand and testi- 
fied further as follows: 
Cross-examination 

Presiding Officer Grant: Mr. Ogden, Mr. Sigal would 
like to examine you with regard to the material that you 
have produced in response to the subpoena that was issued 
and served on you on the date we adjourned. You have 
been previously sworn, and you should consider yourself 
under the same oath. 

Mr. Reilly: Mr. Examiner, as I understand the scope of 
this examination, he is not being recalled for general reex- 
amination but as the subpoena indicates simply to identify 
and authenticate the documents produced. 

Presiding Officer Grant: That’s right, and to seek an ex- 
planation of what the documents consist of. 


786 By Mr. Sigal: 


Q. Now, if you know offhand, how many jobs are in this 
labor grade? A.I didn’t count them. I don’t know. 
There appears to be about 20, 20. 
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Q. Is the hiring rate the same for all the jobs? A. Iden- 
tical, yes. 

Q. And I think, I am not certain, that you testified they 
go from the hiring rate to the probationary rate two weeks 
after hiring? A. Three weeks. 

Q. And then from the probationary rate to the qualifying 
rate, another two or three weeks? A. Two weeks. 

Q. And the qualifying rate is $1.50; is that correct? A. 
No, sir. The qualifying rate is $1.46. The top or maximum 
standard rate is $1.50. 

Q. What is the probationary rate? A. $1.43, the same as 
the hiring rate. 

Q. They don’t go anywhere then when they go to the pro- 
bationary rate? A. Moneywise, no, sir, but they are as- 
signed to a specific job and specific rate earnings. 

Q. Then they go from $1.48 to $1.47? A. $1.46, 
787 ~—syes, sir. 
Q. From $1.46 to $1.50? <A. Right. 

Q. And they ordinarily traverse that distance from the 
time of hiring to the time of getting the top rate in seven 
weeks? A. Correct. 

Q. Sometimes in five weeks? A. Possibly but it is not 
normal. 

Q. We are now talking about the Bloomfield plant? A. 


Yes, normally seven weeks. 
2 2 a e eo 2 2 2 e = 
790 Q. Mr. Ogden, I call your attention te these 


jobs; inspector-bases, clearner-sterilamps, packer- 
cane in metal boxes, inspector-stem extractor, threader- 
paper tubing, cutter-coil legs, drier-lamps, repair operator- 
rolling and trimming, baking treater-bimetal pieces; bend- 
er-hook, cutter-coil legs, button making machine operator, 
foot press operater-base notching buffer, bender in leads- 
lead coater. 
In all of these cases the job is described as repetitive or 
highly repetitive; is that not so? A. Well, without exam- 
ining them I couldn’t say whether they state it or not. 
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Q. Examine them. You have the cards in your hands. 
A. I presume that they do state so, if you say so. I see 
the word ‘repetitive’ used in every one of these cards that 

you have handed me. I might say, Mr. Sigal, on 
791 ~=these that do not use the word ‘repetitive’, for ex- 

ample, spot welder-leads, cleaner-bulbs, and so forth, 
that the operator handles hundreds to thousands of these 
each day, so I would say that would be repetitive. 

Q. You mean im every one of these cases the operator 
handles hundreds of thousands? A. Hundreds to thou- 
sands, spot welder-leads, cleaner-bulbs, yes, sir, applicator- 
tipping compound, washer-bulbs, yes, bender-moly ribbon, 
yes, packer-packing materials, yes, loader-unloader, spray 
baking wheel, yes, loader-automatic lehr annealer, yes, glue 
remover, yes, bender-preposition lead wires, yes, seasoner- 
fluorescent, yes. 

Q. When you say handles, Mr. Ogden, you mean he per- 
forms thousands of operations? A. The same operations 
on thousands of different pieces. 

Q. Or do you mean thousands of lamps may pass through 
his hands? But does a packer perform thousands of simi- 
lar operations in the course of a day? A. Hundreds or 
thousands; yes, sir, identical in operation. 

Q. In each case exactly the same? A. As close to the 
same—he is supposed to follow a standard, prescribed pro- 
cedure. There might be some slight variations. 


797 By Mr. Sigal: 


Q. Now, insofar as the payment for the jobs at the low- 
est labor grade, what is your method of payment at this 
plant in Bloomfield? A. Well, the operators are generally 
grouped into two different categories, either incentive or 
day work. Taking up the day work first, an employee nor- 
mally progresses according to the rate progression sched- 
ule which would mean hiring them all at the minimum hir- 
’ ing rate for a period of three weeks at which time they go 
onto the probationary rate for another two weeks, and 
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then they would go to the qualifying rate for two weeks, 
and then assuming they were satisfactory employees they 
would go to the standard rate. 

Q. What is the standard rate? A. $1.50 in this 

case. 
798 Q. Now that applies to both the incentive and the 

day? A. No. Well, yes and no. The guaranteed 
base rate of the incentive workers would progress the same 
way. Now, if an incentive worker produces more than 
what the standard is, they of course can participate in in- 
centive earnings as soon as they produce more than what 
the standard is. They would not necessarily have to wait 
for the progression schedule. 

Q. But the incentive plan applies to the incentive workers 
from the day they are hired, doesn’t it? A. Yes, sir. 

Q. And an ordinarily proficient worker would earn some- 
thing on the incentive over and above his base from the 
day he is hired; wouldn’t he? A. No, sir. 

Q. How much time would it take? A. It depends upon 
the individual. 

Q. I say it would vary, but some of them may well earn 
immediately above the base rate? A. It would be a rare ex- 
ception if a person immediately earned above the standard 
unless they might have had experience in another lamp 
plant some place else, but it would be very, very rare. 

Q. But if he did come from another lamp plant he would 
be able immediately to earn? A. Yes, sir; it is possible. 

Q. And even when he doesn’t have experience, if he is 
ordinarily proficient he might on a number of these jobs 

go above the rate in several days? A. Again I have 
799 to say it is possible, but in talking to our Industrial 

Engineering Department about that, along that line 
last Friday, they could not recall a case—it doesn’t neces- 
sarily mean there hasn’t been a case—but they didn’t recall 
a case of where an employee who had been on a few days 
with the exception of one operator who had previous ex- 
perience in another line of manufacture. 
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Q. How soon do they make out? A. It varies all over 
the lot, Mr. Sigal. It depends upon the individual. 

Q. Well, tell us what is expected of a worker. A. We 
hope and expect they will make the incentive by the time 
they get to the standard rate. 

Q. By the time they get to the standard rate? A. Yes, 
sir; that would be seven weeks. 


800 Q. If he is proficient he will make better than the 
standard; won’t he? A. That is an academic ques- 
tion. 

Q. He is proficient for that job. A. I see, you mean to 
produce what we consider standard—— 

Q. Yes, that is what we are talking about, standard for 
that job. Your rates are set for jobs, aren’t they, and not 
for some academic work or work described in academic 
tones. We are talking about a job, and when you say it 
takes a month to become proficient you mean it takes so 
much time to be able to do the job as an efficient worker 
that an efficient worker on that job would do? A. Yes. 

Q. For example, the cleaner-sterilamps, it gives one week 
learning time for proficiency? A. Yes. That would not 
be an incentive job, incidentally. 

Q. If that were an incentive job it would mean that this 
man would be earning something above the standard rate; 
right? A. I don’t know. You said ‘‘if.’? I wouldn’t know 
what the standard would be on the job. 

Q. I will put this in a question: Doesn’t your incentive 
system contemplate that the ordinarily efficient person, the 
average person will earn a certain percentage above the 

standard; is that not so? A. We say that a good 
801 operator will earn a certain percentage. 

Q. When you say good operator you mean the 
average operator? <A. Yes. I guess you would say that, 
otherwise we wouldn’t keep him on the job. 

Q. What is the percentage that is ordinarily contem- 
plated for the average worker to earn above the standard? 
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A. It was expressed, as I understand it, when the system 
was negotiated, it was said that a good operator can earn 
115 percent and an outstanding operator more. =: 


803 Q. I asked you what an employee in the lowest 
labor grade, who had reached the qualifying rate, the 
standard rate that you call it, or $1.50, would earn if he 
were making out at 115 percent of the standard. A. 
804 Now, do you want the weekly earnings for a 40-hour © 
week? : 
Q. No, the hourly earning. A. Yes. Unless my arith- | 
metic isn’t correct, I calculate they would average $1.64 an | 
hour. Now that is based on 115 percent times your incen- . 
tive base rate of .935 cents plus the fifty-six and a half — 
payroll add. : 
Q. Whatever your method of arriving at it is, you say 
in this example you have given the earnings of an incentive © 
worker would be $1.642 A. Unless I made a mistake in © 
my arithmetic; yes, sir. 
e o ° e s az G a 2 5 : 


825 Robert E. Betts 


a witness appearing in behalf of the Lamp Industry Panel, | 
after being first duly sworn, testified as follows: 


826 By Mr. Sigal: 


Q. Mr. Betts, what is your job with Sylvania? A. I am 
in charge of industrial engineering in the lighting division. | 

Q. What does industrial engineering comprehend? <A. 
Among many duties it includes certain functions of wage. 
payments, job evaluation, wage incentives and so forth. | 

Q. You mean you are in charge of doing that kind of | 
work for Sylvania? A. That’s right, for the lighting divi- | 
sion. : 

Q. Establishing wage rates and incentive plans? Ai 
That’s right. 
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Q. Setting up job classifications? <A. Yes. 
Q. Did you take part in turning out these classifications? 


A. Not directly, sir; it was done under my direction. 
Q. Examining the book you have presented, which in- 
cludes the job descriptions, in taking the descriptions for 
the Boston Street plant, as it is shown here does it 
827. include all the jobs? A. That is all the jobs we have 
in Grade A at Boston Street, sir. 
Q. That’s what I mean. A. Yes. 


828 Q. All the jobs in Grade A at Boston Street, do 
they pay the same rate? A. Yes. 

Q. What is the rate for Grade A? A. Grade A for Bos- 
ton Street has a starting rate of $1.20 and a top rate of 
$1.46. 

Q. Are all the persons hired in at Grade A hired at the 
$1.20 rate? A. All employees are hired at the $1.20, sir. 

Q. All new employees? A. Yes, all new employees at 
Grade A. 

Q. Hired at $1.20? A. Yes. 

Q. Would persons with experience in Grade A jobs be 
hired at $1.20? A. Not necessarily. It is a practice that 
they are hired at $1.20, but our wage plan allows people 
to be hired at a rate higher than that if their experience 
warrants it. 

Q. So that you may have new hires in a Grade A job at 
a rate above $1.20? A. That is the exception rather than 
the rule. 

Q. I just said, you may have such? A. Yes, sir. 

Q. And that is true not only in the first labor grade in 
the Boston Street plant, but it is also true in the lowest 
labor grade of each of the other plants; isn’t it? A. Yes, 
sir. 





Q. Now, Grade A jobs are paid at both a day rate 

829 and at an incentive rate; are they not? A. I am 

now talking about Bosten Street. A. We have a 
measured day wage plan at Boston Street. 
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Q. What is that? A. You might say it is a form of in- 
centive pay, but we don’t call it an incentive plan. 

Q. Well, what is it? How do you describe it? A. Op- 
erators on direct labor where we have standards, a new 
operator will come in at the starting rate, and when he 
reaches a certain level of production in relation to the 
standards he will progress to Step Seven, and as he reaches 
the higher level he progresses upward to the scale until he 
finally reaches the top rate. 

Q. That is based upon his production? A. In relation 
to wage standards, sir. 

Q. So he can get to the top rate of that grade at a speed 
determined only by his skill? A. His skill and effort. 

Q. And if he is a good fast worker he might get up to the 
top within a couple weeks? A. It’s possible, but again 
it’s the exception rather than the rule. 

Q. There’s nothing in your wage payment plan which 
puts any minimum limit on the time that it takes to go 
from the bottom of the hiring rate to the top rate in Grade 
A; is there? A. The only limit is that the operator has 
to maintain that level for a two-week period before he is 
guaranteed a higher rate. 

Q. So we will say then that there might be a two-week 

limitation on the time that it would take him to go up 
830 to the top; that would be the minimum time? A. 

That would be the minimum time, sir, but as I men- 
tioned before it is very rare that we have an instance of 
that sort. 


834 By Mr. Sigal: 


Q. As I recall it, my question was: What characteristics 
of these jobs in Grade A determine their being placed in 
that grade? A. When a plant or department asks for a 
new evaluation, the first thing we ask for is the job de- 
scription at which time the man or men responsible for 
rating that job go to the plant. They have a tally sheet 
which they use in asking pertinent questions about the job 
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which tie in with the job evaluation plan, and from those 
pertinent facts put them in the job description and they 
arrive at a rate for that job. 

Q. You are now talking about the rate for the jobs? A. 
Yes. 

Q. I just wondered if you could in any way describe the 
jobs that are in job Grade A as a group. A. It depends 
upon the factors making up that job, sir. 


837 Q. If I understand you, Mr. Betts, you cannot say 
that there are any common characteristics in the job 
at Grade A which would determine their being put in Grade 
A, or are there common characteristics which would dif- 
ferentiate jobs in Grade A, let us say, from the jobs in 
Grade B? A. To answer your question, in most cases the 
simple repetitive type jobs would be under Grade A. 


838 Mr. Sigal: You misunderstood my question then. 
I said the top of Grade A, not at the top grade. 
Now, there is a range in Grade A of one twenty to one 
forty-seven; isn’t that right? 
The Witness: Yes. 


839 By Mr. Sigal: 


Q. All right, I want to know how many people are at 
$1.472 A. Hight people at the top of Grade A. 

Q. How many are in the labor grade at Boston Street? 
A. Thirteen. 

Q. What are the rates? A. There’s four people at $1.20, 
one person at $1.44, and eight people at $1.46. 

Q. When were these four people hired; do you know? 
A. I don’t know, sir. 

Q. Do you know what these four people are doing? Are 
they in covered jobs or not? A. I don’t know. 

Q. Can you tell us what in general is done in each of 
these lamp plants, or to put it otherwise, what is done in 
the Boston plant? A. We like to call that a development 
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plant, and it is the headquarters of our engineering section 
of the lighting division. It is the administration headquar- 
ters for the lighting division, and we are close to our engi- 
neering section, and we develop new products in that plant. 
We also make certain lamps and other products which re- 
quire a great deal of engineering at that location. It’s 
mostly in the form of special lamps, special products. 

Q. And each of the other plants manufactures plants 
generally, or is there any specialization with respect to 
some plants? A. Our Loring Avenue plants manufacture 
incandescent lamps of all types. The Danvers plant manu- 

factares fluorescent lamps of all types. Our Mon- 
840 toursville plant manufactures photo flash lamps of 

all types. Our Winchester, Kentucky plant mannu- 
factures photo flash lamps, just one type. Our St. Mary’s 
plant manufactures what we would call a line of bread-and- 
butter type incandescent lamp. The Ipswich plant manu- 
factures coils of all types and also manufactures trans- 
formers and other allied products. Our Waldoboro plant 
manufactures coils of all types and also manufactures start- 
ers, fluorescent starters. 

Q. Taking the Loring Avenue plant, that is the plant at 
Salem? A. That is right. 

Q. That makes incandescent lamps? A. Yes. 

Q. The rates there would go from $1.20 to $1.46 in Grade 
A; 1s that right? A. The Grade A rate at Loring Avenue 
is $1.20 to $1.45. 

Q. How many people are there in that grade now? A. 
Seven people in that grade, sir. 

Q. How many at $1.45? A. Two. 

Q. What are thet other rates? A. One is at $1.43; four 
are at the starting rate of $1.20. 

Q. How long have they been there? A. I don’t know, sir. 

Q. Are any of those rates at $1.20 on covered jobs? A. I 
would expect so. 

Q. Do you know? A. No. 
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842 Q. Yes. You say the measured day plan is the 
same in all the plants? A. Yes, sir. 

Q. .And all the plants have the measured day plan? A. 
No, sir. 

Q. Which plants do not have it? A. We have an incen- 
tive plan in three of our locations. 

Q. Which three? A. Ipswich, Waldoboro, Winchester. 

Q. Now at those where you have the measured day plan, 
and assuming that the same machine, a given machine is 
exactly the same in two plants, would the amount that can 
be earned on the Grade A job on that machine be the same 
in both plants? <A. No, sir. 

Q. What would determine the difference in the two 
plants, in the rates of the two plants? A. The rate sched- 
ules themselves would determine the difference. 

Q. The difference in production would have no bearing 

on the difference in the rate; would it? A. That’s 
843 = right, sir, assuming they are at the same levels. 

Q. Given two machines of a similar kind produc- 
ing the same amount of whatever the product is, the fact 
that the production is the same would in itself have no 
bearing on the wage rate; is that right? A. That is right. 

Q. And that is true for all your measured day plants? 
A. Yes, sir. 

Q. And then you would say that insofar as there are 
differences in rates in your various plants, they are not 
related to the productivity in those various plants? A. 
That is right, sir. 

Q. Taking the incentive plants, you say those are Win- 
chester, Ipswich and Waldoboro. Now, what is the nature 
of the incentive pay plan or incentive plan insofar as it 
applicable to Grade A? A. It is a very common plan, sir. 
It is a standard hourly wage incentive plan. 

Q. Then I should amend my question. There is no Grade 
A in Waldoboro; is there? Your lowest is Grade One? 
A. Yes. 

Q. It’s a standard hourly wage incentive plan? <A. Yes. 

Q. Can you state some simple description of the stand- 
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ard hour plan? A. In those plants where we have a wage 
incentive we have a starting rate and a base rate for jobs 
covered by standards, and once an operator demonstrates 
that she can earn 100 percent of standard or better, she 
earns a guaranteed rate, and from that point on her earn- 
ings are based on her productivity in relation to the 
844 standard. We then give them 1 percent improvement 
in the wages. 
Q. Is that standard set at some where with relation to 
the average skill of the workers? A. The standard is set 
for the average experienced operator with adequate 


training. 
e 2 3 e 3 2 e s e s 
853 Edward L. Ogden 


having been previously sworn, resumed the stand and testi- 
fied further as follows: 
Redirect Examination 
° s s eo e 2 s ° a e 
856 Now, Column 2 shows that there was in 49 and ’50 
a total of six-cent increases in Little Rock? <A. °49 
and ’50 would be 11 cents. 

Q. Yes, 11 cents for 49 and ’50. And for that same 
period there was a 10-cent increase in the other Westing- 
house plants; is that correct? A. That is right. In 1950 
there was an increase of 10 cents in the other plants. 

Q. Yes, and for the period covered by the 11-cent increase 
in Little Rock there was only a 10-cent increase as shown 
in Column 1 for the other Westinghouse plants, that is, the 

Westinghouse plants covered by a contract? A. 
857 Well, in 1949 there were no general increases in the 

other four plants as compared to 5 cents in Little 
Rock in 1949, and on 5/1/50 there was another 6-cent gen- 
eral increase negotiated in Little Rock, and it wasn’t until 
9/1/50 that the 10-cent increase was negotiated in Reform 
in the IUE plants. 
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Q. In order to simplify this, let us say that the increases 
in Column 1 were the increases given to all other lamp 
plants, or all other plants of Westinghouse save those that 
are shown on this exhibit. A. Generally speaking that is 
correct, Mr. Sigal. There were some variations. 

Q. But for the purpose of identification that is fair 
enough; is that correct? A. I would say so; yes, sir. 

Q. All right. Now, at the same time it is also true that 
in °49 and ’50 there was an increase of 10 cents in Rich- 
mond, Kentucky, at least 10 cents? A. At least, yes. There 
was more than 10 cents. In 1949 it was 5 cents, and on 
5/1/50 it varied between 5 to 10 cents. 

Q. There was no increase in Paris, Texas and Reform, 
Alabama because those plants were not in existence then? 
A. That is correct. 

Q. All right. Take the year 1951. Column 1 shows that 
the other Westinghouse plants under contract received in- 
creases of from 14 to 19 cents an hour. Column 2 shows 
that during that period in Little Rock there were increases 
of 18 to 19.5 cents per hour; correct? A. That’s right, for 

the total period. 
858 Q. And in Richmond for that period there were 
increases of 19 to 23.5 cents; correct? A. That is 
right. 


Q. There were no increases in Paris, Texas and Reform, 
Alabama because those plants were not in existence at that 
time? A. That is correct. 

Q. Now, in 1952 the other plants of Westinghouse, that 
is, those under contract with IUE, UE and so forth, re- 
ceived increases of 7.5 cents to 13 cents? A. That is right. 

Q. And in Little Rock they received 7.5 cents to 10 
cents in that period; right? A. That’s right. 

Q. And in Richmond they received 7.5 cents to 10 cents 
in that period? A. Right. 

Q. And in Paris, Texas they received 12.5 cents to 20.5 
cents during that period; correct? A. Twenty-two and a 
half; isn’t it? 
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Q. No. It’s 12.5 to 22.5 cents. I beg your pardon. A. 
12.5 to 15 cents. 
Q. Yes, you are right; 12.5 to 15 cents. And in Reform, 
Alabama it was 7.5 cents to 10 cents; right? A. Yes. 
Q. Now, the increases in 1952 were on a sliding scale 
based on the wages paid in those plants; right? A. That 
is right. 
859 Q. In 1952, if you will turn to page 52 of Industry 
Exhibit No. 16, you will see that the 7.5 cents ap- 
plied to everybody up to one twenty-seven rising up to 13 
cents for those over two fifty-seven and that people making 
a base or guaranteed hourly rate up to one forty received 
8 cents? A. Right. 
Q. And in all the plants represented by IUE? A. That 
is correct. 
e © 5 S oe 2 = ® e = 
862 Q. All right. I see you have already given an in- 
crease in Reform, Alabama which I am sure that 
nobody else has gotten. I will have to look into that. A. 
We have set a pattern. 
e ® e a a ed Ld & o * 
866 Whereupon 
E. J. Verlie 


a witness appearing on behalf of the Lamp Industry Panel, 
after being first duly sworn, testified as follows: 
Direct Examination | 

Presiding Officer Grant: Will you state your full name. 

The Witness: E. J. Verlie. 

Presiding Officer Grant: What position do you hold, Mr. 
Verlhie? 

The Witness: I am a member of the employee and plant 
community relations section of General Electric. 


Cross-examination 
By Mr. Sigal: 


Q. Mr. Verlie, what is the name of your job, or did you _ 
state that? A. Well, I am the Supervisor of Wage and 
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Salary Administration for the large lamp department, of 
the lamp division. 
2 s s s e S e 2 3 @ 


896 Now, what are the jobs at the lowest rate in the 
Goldsboro plant? A. There’s only one. There is 
the janitress. 

Q. And that janitress is not a covered job? A. Yes, it is. 

Q. What does a janitress do? A. This was a point over 
which I was very much at pains to discover for myself to 
be accurate, because on the BLS survey the question was 
raised as to janitorial occupations, that it should be in- 
cluded if the employee worked around machines while in 
operation. This employee does. 

Q. A janitress works around machines? A. While in 
operation. 

Q. Well, let me read to you the job description as it ap- 
pears here: ‘‘Sweep, mop and dust all offices; clean all 
women’s toilets and keep supplied with paper, soap, towels, 
etcetera; remove all wastepaper from offices and women’s 
toilets.”” What machines are involved in this description? 
A. Obviously the job description does not cover everything 
that the indiviual is required to do. 

Q. Why is it so obvious to you? It is not obvious to me 
reading this description. A. Well, from my previous testi- 
mony it would be obvious. 

Q. How do you know? You don’t get that conclusion 

from this description, do you? A. No, that is why 
897 [I inquired directly of the plant manager in this case 
so as to make sure of the situation on that job. 

Q. Well, if some one were answering a questionnaire or 
came up to a local manager and wanted to see the job 
descriptions for the purpose of seeing what was covered or 
not covered, the conclusion would be drawn from this de- 
seription that the janitress was not covered; am I right? 
A. I think it would be a mistake on the part of such a per- 
son to rely exclusively on any job descriptions to decide 
whether a job is covered or not. 
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Q. Then your advice would be not to go to a job descrip- 
tion to find out what a job is about? A. The job description 
is used only for purposes of general identification. We 
never have indicated that it includes the full scope of the 
job. In fact we say so right in our union contract with you 
folks. 

Q. Of course, you don’t say that on your job descriptions, 
do you? A. No, it’s understood. 

Q. And if some person who was interested in the matter 
and looked at your job descriptions, certainly from the 
face of the job description it would appear that this was not 
a covered job; is that right? A. On the face of it that would 
be the implication. _ 

Q. At Goldsboro the janitress has a job rate of what, 
$1.11? A. Let me see here. Yes, that’s correct. 

Q. Now, if however you excluded the janitress, the lowest 
rate for the Goldsboro plant, the lowest job rate would be 
$1.27; wouldn’t it? A. No. The lowest rate for the next 
job—oh, yes; pardon me. I was reading the wrong line. » 

You are correct on that, but of course I don’t see why 
898 we should exclude the lowest covered job. 

Q. I am just asking you, if you exclude the jani- 
tress in this case, the lowest rate in the Goldsboro plant 
would be $1.27; is that mght? A. That’s right. 

Q. So far as the janitress at Goldsboro is concerned, 
what work does she do around the machines? A. My under- 
standing of that is that she does some work like sweeping 
up around those machines while in operation. 


904 Q. What towns did you supervise? A. Let’s see 

if I can recall all of them accurately. Goldsboro, 
North Carolina was one. Bellevue, Ohio was another. 
Bucyrus, Ohio was another. The Conneaut-Lakeville area 
in Ohio was another. Jefferson, Ohio was another. Mat- 
toon, Illinois was another. I think that’s all. No, pardon 
me; Circleville, Ohio also. 
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Q. Are those all towns where the General Electric Com- 
pany has plants? A. Yes, they are. 

Q. What other plants are there in those towns? What 
other lamp plants in the survey are in those towns besides 
the General Electric plants? A. In those particular towns? 

Q. Yes. A. There are no other lamp manufacturers in 
those towns. 


2 es o s 2 @ a e c @ 
927 Q. You have a plant in Youngstown, don’t you? 
A. That’s right. 


Q.' Do you see Youngstown on this map? A. Yes. 

Q. Youngstown you would say is pretty close to the 
boundary line of Mahoning County; wouldn’t you? A. Yes. 

Q. Then why did you include the entire county of Ma- 
honing? A. We didn’t include it just as you say. Youngs- 
town is a part of the standard metropolitan area. The 
Federal Government uses—well, I don’t know what they 
use it for. As I understand that standard metropolitan 

area includes all of Mahoning County, all of Trum- 
928 bull County and one or two counties in Pennsylvania. 
Mr. Hilbert: You didn’t supervise the Youngs- 

town survey? 

The Witness: I didn’t supervise that operation anyway. 

By Mr. Sigal: 

Q. You said Mahoning County was the labor market for 
Youngstown. Do you want to withdraw your statement? 
A. I have never made any such statement. 

Q. You didn’t? A. No. 

Q. You didn’t explain why Mahoning County was the 
labor market area? A. I believe, if I may repeat what I 
said, was that it is my understanding—remember, I didn’t 
conduct the survey. Mr. Dutka and his group made the 
survey for the Youngstown area—but my understanding is 
that the area he surveyed was the standard metropolitan 
area as established by the Federal Government which in- 
cludes not only Mahoning County in its entirety but also 
Trumbull County, Ohio, and I believe a county or two in 
Pennsylvania as well. 
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Mr. Lynch: Modley confirms that. 
Mr. Sigal: He will have time to confirm that a little 
later. 


By Mr. Sigal: 

Q. Then is it your understanding it would be appropriate 
to use the labor market definitions, that those are the 
proper definitions in determining a labor market area? A. 
Which are? 

Q. The BLS labor market definition. A. That isn’t a 

BLS labor market definition, I don’t believe. I think 
929 it’s called a standard metropolitan area, and I am 

not prepared to say what the proper line should be 
around these indications of metropolitan areas. That we 
left to Dr. Modley, and I assume that Mr. Dutka followed 
his instructions on that. 

Q. So in effect, Mr. Verlie, what you are saying is that 
the determination of what would be proper area was left 
to Dr. Modley, and these considerations that you have given 
may or may not have entered into Dr. Modley’s decision as 
to what should be the area surveyed? A. No, on the con- 
trary. I am sure that Dr. Modley took into account the 
practice in the lamp industry, not only in the General 
Electric Company, the rates paid, the prevailing seales that 
we find in our local communities, and in line with our own 
practices of considering what the sizes of the communities 
are from where we draw our people. 

Q. So that you think areas then of each of these towns 
or counties or whatever they were were based on the sur- 
veys that General Electric made and used in establishing 
its own rates? A. No, I didn’t say anything like that. 
I said that Dr. Modley took into account the practice in 
the lamp industry, of which GE is a part, and our practice 
is to pay rates in accordance with what we find by check- 
ing around the other companies in our local labor market 
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930 Presiding Officer Grant: Mr. Verlie did say, as I 

remember, the plant payroll records were examined 
to determine from what area the employees were employed 
in that plant. 

The Witness: Three areas. 

Presiding Officer Grant: Did you impart that to Dr. 

Modley? 
931 The Witness: Yes, I sent that in. 
Presiding Officer Grant: That was one of the 
things you imparted to him. Was there anything else? 

The Witness: I can’t recall anything else of a written 
nature. We certainly talked quite a bit about our general 
policy of paying community rates on any number of occa- 
sions. 
2S s od a c @ 3 pe e o 
934 Do you have any written document of any nature 

which sets forth any instruction on how such com- 
parisons are made? A. We have no definite instructions 
that we given to our plant people as to how to do surveys. 
Some of them do it one way, and some of them do it an- 
other. 

Q. And some might use one area, and some might use 
another area? A. I think they use their best judgment as 
to what the proper area is in each instance. 

Q. So one manager might use a much larger area for the 
purpose of checking than another manager uses; right? 
A. I suppose that is conceivable although when you are 
checking the area from which you draw your people it is 
fairly clear where that is. 

Q. So you would make the check then in the area from 
which you draw your people; is that what you tell your 
managers? A. Yes, and that is what most of them, as I 
understand, voluntarily do. 

Q. So they go to their payrolls and see where the em- 
ployees come from; is that what they do? A. I imagine 
they probably do not go to the payrolls. They probably 
know from their own knowledge where the people come 
from. Remember, these are fairly small plants. 
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935 Q. However, they would make a check in the area 
from which the employees are drawn; isn’t that 
right? A. That’s nght. 

Q. Do you know of any situation in which you were given 
instructions or advice that the county line should be the 
boundary of the area? A. For our own purposes I know 
of no instructions that I have given which would say that 
the county line should be used as a boundary, no. In gen- 
eral we get our people from the areas in less than the 
county area. 

1112 Presiding Officer Grant: Mr. Modley, I will swear 
you in. 


Whereupon 
Rudolf Modley 


a witness appearing on behalf of the Industry Panel, after 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Reilly: 


Q. Dr. Modley, would you give us your full name. A. My 
name is Rudolf Modley, R-u-d-o-l-f. 

Q. And your address? A. Kent, Connecticut. 

Q. And what is your profession. A. I am an economic 
consultant. 

Q. And how long have you been in that profession? A. 
For about 12 years. 

Q. Have you had any academic training in the field of 
economics? <A. Yes, fairly extensive. 

Q. Where did you obtain your doctorate, sir? A. I got 
my doctorate at the University of Vienna and then took 
postgraduate work at the University of Chicago. 


1121 A. No, there was no hearing. 

Q. Coming now to the Fall of 1954, when the Sec- 
retary convened another lamp panel meeting, were you 
present at that time? A. Yes, I was. 
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Q. Asa result of that meeting, was an agreement reached 
between the industry and labor members of the panel and 
the government with respect to a new survey? A. There 
was. 

Q. What kind of a survey was made as a result of that 
panel meeting or meetings? A. The survey generally 
known as BLS 2444, which was somewhat more extensive 
than the one in 1951-’52. 

Q. And who formulated the questionnaire that was used 
for this survey? 

Presiding Officer Grant: I think Mr. Reilly has reference 
to Government Exhibit No. 5 which was the questionnaire. 

The Witness: Yes. The basic formulation, Mr. Reilly, 
was the Labor Department changes after comment by labor 
and industry; is that what you want? 

By Mr. Reilly: 

Q. Yes. And to whom did that questionnaire go? A. To 
a list of lamp companies and establishments which was 
prepared by BLS with our assistance. 

Q. There’s been some reference made to copies of the 
responses to that qustionnaire being in your possession; 
is that correct? A. Largely correct. We explained in 

the panel meeting that we were going to ask all 
1122 industry members to furnish one additional copy to 

us if they so desired, and upon our request the De- 
partment furnished three copies instead of the usual two 
to each respondent, and those respondents who so desired 
sent the third copy to us, kept one in their own files and 
furnished one to the BLS. 

Q. Did every company that responded to the BLS ques- 
tionnaire which was found within the scope of the survey 
send a copy to you? A. No. There was one company from 
which we did not get a copy, and as you recall there was 
one company where we got a copy but the Department 
didn’t. 
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1127 Q. That’s what I meant. 

Now, prior to this hearing, copies of Government 
Exhibit 4 were served on all interested parties, were they 
not, or made available to interested parties? A. That is 
correct. 

Q. Have you had an opportunity to study those? A. Yes, 
I did. 

Q. I notice, as amended, they show that 63 establishments 
were studies in contra-distinction to an estimated total of 
63 establishments. Does that mean there are only 59 re- 
plies received? A. You understand that 59 replies were 
received by the government. 

Q. Yes. Do the government people indicate how many 
companies are represented by the 59 establishments? A. 
Not to my recollection. 

Q. From the data that’s in your possession, can 
1128 you tell how many companies are represented? <A. 
A total of 22 companies with 58 establishments. 

Q. And a 23rd company with one establishment? A. For 
which we did not get data; that is correct. 

Q. So actually then this questionnaire represents a study 
of 23 companies? A. Exhibit 4 does; yes. 


1130 Q. Let me be a bit more specific. Do you recall 

the industry members asking the Bureau to broaden 
their survey so as to get questionnaires from all manufac- 
turing industries in the various localities where lamp 
plants were located? A. Yes. I misunderstood your broad- 
er definition of lamps. We felt even at the time of the 
1952 survey—to use the proper terminology—‘‘This sur- 
vey does not provide the necessary evidence to enable the 
Department to make a determination on what prevailing 
analysis of the data underlying this survey indicates to be 
the correct basis.’’ 
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By Mr. Reilly: 


Q. What would you have regarded as adequate evidence 
at that period? A. Let me say, reading here, ‘‘It is the 
position of the Industry that in order for the Department 
to ascertain the appropriate minimum wage, consideration 
must be given to wages paid in similar industries or groups 
of industries operating in such localities.’’ 

Q. Now, in these 1954-55 panel meetings, did you ever 
make any formal request for enlarging the scope of the 
survey? A. Yes, we did, the most formal one being re- 
ferred to in the exhibit which you introduced in your letter 

to the Secretary. I don’t remember the number. 
1131 Q. Prior to that correspondence with the Secre- 

tary, had that matter been discussed at the panel 
meetings? A. I don’t recall that it was formally discussed. 
It may well have been. I am not saying that it wasn’t. It 
was generally known that we wanted that type of data, and 
it was equally well known to us that the Department would 
not accede to it, but I do not recall that we made it formal. 

Q. Was there any informal discussion of it? <A. Infor- 
mally? I undoubtedly mentioned it to several members 
that we felt a locality survey would have to be undertaken 
to get the data which industry considered the appropriate 
data for the determination. 

Q. So when you said you informally indicated to several 
members, members of what? A. The panel. 

Q. Well, government workers? A. Yes. 

_Q. Then do I understand you correctly that informal dis- — 
cussion was crystalized in this letter to the Secretary? A. 
That is right. 

Q. And the Secretary then replied in the letter which 
appears in Volume VI of the transcript? A. That is right. 

Q.| Having studied Government Exhibit 4, what is your 
opinion with respect to the coverage of those tables as a 
basis for making a wage determination? A. I would say 

that they do not in any way present data for a proper 
1132 wage determination. 
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Q. Would you elaborate on that, please? A. Yes. 
My first point is that the findings on a nation-wide basis 
or on a very abstract geographic regional concept have no 
locality basis whatsoever. Two, the tables are based on 
straight-time hourly earnings, and we hold that any wage 
data which include data for workers who are in grades 
above the lowest labor grade, who receive either merit or 
senority increases or receive incentive earnings above the 
guaranteed rate, properly have nothing to do with the 
Walsh-Healey determination. We hold that the language 
of the Act says that only minimum wages should be used 
as a basis of a determination. 


1134 QQ. Have you ever found in any of the official pub- 
lications of the Bureau of Labor Statistics a defini- 
tion of a minimum wage? A. Yes, I have. 


Presiding Officer Grant: All right, let him answer it. 
You were asked if you found any definition under the term 
‘‘minimum wage’’ issued by the Department of Labor. 

The Witness: Yes. Minimum wage, according to the 
glossary of currently used wage terms, page 14, published 
in Bulletin 983 by the Bureau of Labor Statistics, consists 
of ‘‘rates of wages established legally or through collec- 
tive bargaining below which workers cannot be employed.”’ 

Presiding Officer Grant: That is not identified specially 
with the Walsh-Healey Public Contracts Act, Doctor. 

The Witness: Except that the words ‘‘minimum wage’’ 
occurs, and if I am to make an interpretation of a table—— 

Presiding Officer Grant: No, I am just asking you, does 
that glossary make the specific mention or specific refer- 


ence to Walsh-Healey? 
1135 The Witness: No, none whatsoever. 
a s zt a s % = e e & 


1146 §©Q. Dr. Modley, I notice in Industry Exhibit 32 that 
in addition to the cluster theory your diagram indi- 
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cates another theory as being used, one called the fifty-fifty 


or median theory. Do you have any diagram that 
1147 shows how that might work? A. Yes,I do. Let me 

state, Mr. Reilly, that the christening has been done 
by me in this case, and I have never heard an official name 
for this theory that is called fifty-fifty or median theory 
and does not in any way indicate an official designation of 
any kind. 


Q. Could you describe briefly just how this principle 
apples? First tell us what it is. A. The theory was most 
clearly expressed in an article which Secretary Tobin wrote 
in the November 15, 1950 issue of Modern Industry. ‘*The 
purpose of the Walsh-Healey Act and the need for it gives 

us clear, definition knowledge when the law was en- 
1148 acted in 1936. That purpose is to protect the ma- 

jority of fair-minded employers from being underbid 
on Federal Supply Contracts solely because of substandard 
wages and working conditions on the part of a small minor- 
ity in the same industry and to safeguard the working 
conditions of the majority of employees in the industry.’’ 
Now, there is two significant parts in this. It is the ‘‘ma- 
jority of fair-minded employers’’ and the ‘‘majority of 
employees.”? A majority begins slightly above 50 percent, 
and in these determinations to which I have referred the 
endeavor is to locate a point at which the wages in at least 
50 percent of all the plants was at least 50 percent of all 
the employees who would be effected if they would all want 
to do government business. 


. ° e ° e * 2 e 2 e 
1157 By Mr. Reilly: 


Q. Dr. Modley, in all prior wage determinations, have 
the determinations been made on an industry-wide or na- 
tional basis? A. No, it has not. 

Q. Can you tell us of any decisions in which decisions 
have been made on a more narrow, geographic scope? A. 
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Yes. There was in Chemicals, Iron and Steel, the Paint 
and Varnish determination, as far as my knowledge goes, 
which have been made on, shall we say, a non-nation-wide 
basis. 


1159 Q. Now suppose the Secretary wanted to make a 

determination based on the localities in the sense of 
these metropolitan areas in which there are lamp plants, 
would it be possible to find in those 37 different localities 
@ prevailing wage for the lamp plants in those localities 
assuming that the Lamp Industry is the partciular indus- 
try? A. If our concept of locality is accepted, that would 
be theoretically possible only in metropolitan New York 
and metropolitan New Jersey, Northeast New Jersey, the 
metropolitan area, and Warren, Pennsylvania. In two of 
those three there’s only three lamps, so that while he 
might make a determination it would be a very difficult 
proposition to make a determination based on enly three 
lamp plants leaving only the New Jersey area. 

Q. Is it your point that the method of determination on 
any basis you have got to have at least three companies in 
that given area? A. At least three companies in that area, 
yes. 

Q. So that for practical purposes no determination based 
upon the partciular industry in the locality can be made 
for lamps except in say two or three metropolitan areas 

that you named? A. That is correct with the excep- 
1160 tion that Warren is not a metropolitan area. 
Q. Well, urban area? A. Yes, urban. 

Q. The statute also gives the Secretary some other 
choices such as making a determination based upon groups 
of industries operating in localities. From a statistical 
point of view what would a group of industries be? <A. It 
would be difficult to define. It is not a technical term gen- 
erally used. I think one would probably be justified in call- 
ing it all manufacturing industries in a locality or some 
such conglomeration. 
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Q. And you think that would be a more reliable stand- 
ard, including service industries like laundry establish- 
ments and hotels as well as manufacturing industries? 
A. I would think so. There is, according to my knowledge, 
considerably greater differences, and if I were allowed to 
talk about the Waish-Healey Act I think I would say that 
it probably covers mostly people in manufacturing indus- 
tries. 

Q. Is it your point that from the very nature of the Act 
it doesn’t cover contracts for service but contracts for 
commodities of one sort or another? A. That’s right, al- 
though there are some border-iine cases. 

Q. Would it be another standard that is in the Act, simi- 
lar work; would it be possible on a locality basis to collect 
data on the basis of a determination of prevailing wages in 
similar work? A. Yes, I would think so. There was con- 
siderable discussion in the past few days as to what char- 

acteristics one might possibly use to qualify, simi- 
1161 larity of work—there was physical effort mentioned; 

there was repetitive effort mentioned and the lengths 
of training required to perform the job. 

Q. And you think those three factors would afford some 
reasonable basis of comparison between, distinguishing be- 
tween jobs that are similar and those that are dissimilar; 
is that right? <A. I think that is right. 


1170 QQ. Now how many companies in this industry have 
plants in which the minimum is as high as $1.30? 
Presiding Officer Grant: You mean the lowest starting 
rate, I assume, when you use the word ‘‘minimum?’’ 
Mr. Reilly: Yes, the lowest starting rate, for covered 
workers. 
The Witness: Two. 


1171 By Mr. Reilly: 


Q. And what are the names of those companies? A. Gen- 
eral Electric and Westinghouse. 
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Q. And there has been evidence introduced—were you in 
the room when members of those companies reported that 
in a number of their plants the rate was not as high as 
that? A. That is correct. 

Q. And does that testimony tally with what you know 
about the situation from your study of the questionnaires? 
A. That is correct. 

Q. Are there any companies in the industry where the 
lowest entrance rate is higher than $1.20, other than the 
two companies you mentioned? <A. Yes, I think so; yes. 

Q. What are those companies? A. Do you want the 
names? 

Q. Yes. A. One of them is Tung-Sol in one of its plants. 

Q. Which plant? A. The Newark plant. 

Q. What is the rate there? <A. $1.22. I have Sylvania 
also with the same rate. 

Q. Where is the location of that plant? A. I have here 
four plants and that is the way Sylvania filled out its ques- 
tionnaire. As you recall in the testimony which they gave, 
there were some corrections which I do not recall. 

Q. As I recall the testimony, they stated that in their 

Salem plant there was some workers at the starting 
1172 rate of $1.20; is that correct? A. Yes. I have both 
of their Salem plants here at $1.20. 

Mr. Sigal: I would like to question that, Mr. Grant. I 
don’t think the record will indicate that at Salem there are 
employees now at the $1.20 rate. 

Mr. Reilly: That was Mr. Betts testimony. 

Mr. Sigal: Was it at Salem? 

Mr. Reilly: He was speaking about Loring Avenue and 
Boston Street, Salem. 


Q. Let me see if I can correctly summarize your testi- 
mony then. General Electric and Westinghouse are the 
only companies which have any plants in which the lowest 
entrance rate is as high as $1.30? A. That is correct. 

Q. They are the only companies which have any plants 





220 


at that rate. With respect to companies higher than $1.20, 
your information is that there are four plants of Sylvania 
at rates, with lowest entrance rates of $1.22 and one plant 
at Tung-Sol? A. That is correct. 
1173. = Q. - Only one plant of Tung-Sol? A. Yes. 
Q. How many plants does Tung-Sol have? A. 
They have only two. 

Q. Are there any companies other than the four which 
you have mentioned which have rates as high as $1.20? 
A. No. 

Mr. Sigal: What was that? 

Mr. Reilly: Are there any other companies other than 
the four he mentioned where the lowest established rate is 
as high as $1.20, and his answer was, no. 


By Mr. Reilly: 


Q. Dr. Modley, I show you IUE Exhibit No. 1 in which 
there is one company mentioned not among the four you 
have already spoken about, Champion Lamp, in which their 
table shows the lowest entrance rate as being $1.24; is that 
a correct figure? A. Not according to my figures here. 

Q. What figure do you have? A. $1.18. 

Mr. Sigal: What figure is Dr. Modley referring to? He 
said ‘‘my figures.’’ What does he mean? 


By Mr. Reilly: 


Q. Yes. Explain what you mean by ‘‘my figures?’’ A. 
The computation prepared from the copies of the BLS 
questionnaire, Government Exhibit 5, which we received 


from the companies. 
G cS 2 o s 2 2 o e s 
1174 By Mr. Reilly: 


Q. I would like to turn to Industry Exhibits 25, 26, 27 
and 28. There has been testimony, Dr. Modley, that the 
boundaries of the 37 localities covered in that survey were 
adopted upon instructions given by you and other members 
of the Lamp Panel to the survey company; is that correct? 
A. That is correct. 
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Q. I am going to ask you specifically about particular 
localities, but I will ask you a general question first. What 
was the general principle upon which you drew these local- 
ity lines? A. We followed, in setting the localities, the fol- 
lowing general principles. One, where there is a standard 
metropolitan area we normally follow the standard metro- 
politan area. If there is no standard metropolitan area, we 
generally follow the labor market data and the definition. 

Q. What is the definition of a standard metropolitan 
area? A. Again I would like to quote you from a defini- 
tion by the Executive Office of the President, the Bureau 
of the Budget, July 28, 1950. ‘‘Standard Metropolitan Area 
Definitions. Standard metropolitan area definitions are 
recommended for use by all Federal agencies compiling 
statistical data for general use. It is believed that State 
and local governments and private agencies also will find 

them useful, especially when comparability with 
1175 basic data compiled by Federal agencies is desir- 

able.’? That is a long document. Do you want me 
to read the pertinent parts? 


1241 Q. Dr. Modley, you indicated the other day, Fri- 

day, to be exact, that you felt that any determina- 
tion should be made not on wages actually paid but on the 
basis of tables showing the lowest established or hiring 
rate; is that correct? A. That is correct. 

Q. You also stated, did you not, that any determination 
ought to be based not upon tables which show industry-wide 
practices or geographical regional practices but upon local- 
ity practices; is that correct? A. That is correct. 

Q. There are in evidence Industry Exhibits 25 and 26 
which show established starting or hiring rates in 37 differ- 
ent localities; is that correct? A. That is correct. 

Q. You also stated that a technique which is used by the 
Secretary, and has been used more frequently in the post- 
war period than the cluster theory, is the technique of 
applying what has roughly been called the median or fifty- 
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fifty principle to wage tables; is that correct? <A. Yes, i 
is correct. “ 
Q. Have you prepared yourself any tables which wouldy, 
indicate a determination which ought to be made for thes : 
37 localities in question based on the median theory and 3} 
applied, A, to all types of manufacturing; and B, to simi- 7 
lar work? A. Yes. We have made such an analysis,) > 
1242 and we have prepared a table based on it. , 
Q. Do you have the table with you? A. Yes, sir. 77 
Mr. Reilly: I will mark that for identification as Indus- — 
try Exhibit 45. 
(Whereupon Industry Exhibit No. 45 was marked for 
identification.) 


By Mr. Reilly: 


Q. Just for the purpose of clarifying your table, Dr. 
Modley, as I understand it this table was prepared on the 
theory that the Secretary might use one of two alternate 
criteria; one, groups of industries operating in the locality, 
and other employees engaged in similar work operating in 
the locality; is that correct? A. That is correct, applying, 
as you said before, the fifty-fifty or median theory and 
demonstrating our findings in the same way as we have 
demonstrated them in the exhibits which I presented on 
Friday. 

Q. And what you call similar work is the data gained 
from those questions dealing with light repetitive work 
requiring training of three months or less; is that correct? 
A. That is correct. Actually I think, Mr. Reilly, we used 
the term ‘‘similar work’’ for shortness only in the foot- 
notes, and in the table we say, ‘‘For light, repetitive work 
requiring training of three months or less.’’ The abbrevi- 
ation in the second column means ‘‘cumulative.’’ I might 
add that the word ‘‘workers’’ as used here means covered 

workers under this Act, under the definition. 
1243 QQ. And the word ‘‘establishment’’ means estab- 
lishment employing more than eight persons? A. 
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Eight or more persons, all of these based on the Dutka sur- 
vey. 

Q. To be precise, all of them based on Volumes I and I 
of the Dutka survey? A. Yes, that is right. 


1246 Mr. Reilly: Mr. Examiner, I have completed by 
direct examination of Dr. Modley, and I would like 
to ask that Industry Exhibit No. 45 be received. 


1249 Presiding Officer Grant: Are these localities, do 
they coincide with the localities in the Andits and 
Surveys Company’s survey? 

Mr. Reilly: Right. They coincide with the localities de- 
scribed in Volumes I and IL. 

Presiding Officer Grant: This seems to me, but it may be 
somewhat theoretical, not the material or the figures that 
were taken from this survey (indicating) but the theoreti- 
cal part of is at indicated determinations, that is, if the 
Secretary should make a determination on the so-called 
median theory—well, what I wanted to ask you, are you 
suggesting that the Secretary should make a determination 
on this basis? 

Mr. Reilly: That is the purpose of this exhibit. 

Presiding Officer Grant: This in substance or in effect 
_ represents the wage rates recommended by the industry 
plan? 

Mr. Reilly: Yes. We say that if the Secretary should 
base a determination upon groups of industries, the indi- 
cated determination is the one in the extreme left-hand 
eolumn. If he should base his determination on similar 
work, we say the indicated determination is the one in the 
fifth column from the right. 

Presiding Officer Grant: In other works these are two of 
standards set up and taken from the language of the Act? 

Mr. Reilly: From the language of the Act; yes, sir. 
1250 Mr. Sigal: Standards taken from what? I can’t 
hear you, Mr. Grant. 
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Presiding Officer Grant: Taken from the terminology of 
the Act, the language in Section 1b of the Walsh-Healey 
Public Contracts Act. 

Mr. Sigal: You mean light repetitive work refers to 
what? 

Presiding Officer Grant: Similar work, and the other 
refers to groups of industries. 

Mr. Reilly: Right. 

Presiding Officer Grant: Were you offering them in the 
alternative or were you recommending any particular one? 

Mr. Reilly: We should prefer that the Secretary base his 
decision, his determination upon employees in similar work, 
employees engaged in similar work operating in the local- 
ity. However we also recognize that there are other cri- 
teria in the statute, and out to the extreme left-hand column 
is an alternative. 

Presiding Officer Grant: I think certainly to the extent 
that it reflects the recommendations of the Industry Panel 
that perhaps it ought to be in evidence. I will receive it 
as Industry Exhibit No. 45. 

(Whereupon Industry Exhibit No. 45 was received in 
evidence.) 





7 > s 
1333 By Mr. Sigal: 


Q. Will you state, Dr. Modley, whether or not you en- 
dorsed the median theory as applied in Industry Exhibit 
45? A. I neither endorse nor do I disavow it. It’s a theory 
which the Secretary has used, which we think the Secretary 
has used, and we decided to use it. 

Q. But from an economic point of view, I am asking you 
what is the justification for the theory as you have applied 
it? A. I will say it is one way of finding a prevailing 

minimum. 
1334 Q. A method, however, which you are not, from an 
economic point of view or the point of view of an 
economist, endorsing? A. At the present time it is prob- 
ably the best available method. If that indicates endorse- 
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ment, you may interpret it that way. I think it is clearly 
in the record as to what I have said about the shortcomings 
of the median theory. 

Presiding Officer Grant: That is in general, Doctor. I 
think Mr. Sigal, and I too, perhaps, am interested in what 
the propriety or the appropriateness of the theory is in the 
Lamp Industry. I think probably you answered the ques- 
tion just before this; I am not sure. 

The Witness: I would say it is perfectly appropriate to 
use it. Of the methods developed up to now, probably the 
best, in deciding if we should use this method or any other 
one, we are faced with the question of developing a new 
theory or using those which we considered to have been 
used by the Secretary, and we felt that this method was 
good enough to use it. We did not develop a different one. 
If you want to label that as an endorsement, you may do so. 

Presiding Officer Grant: I assume you and the panel gave 
consideration to other theories or other concepts? 

The Witness: That is correct. We gave consideration to 
quite a few different possible approaches, and the panel 
decided to use this one, being quite aware that this method 
has some shortcomings. 


1337. Mr. Sigal: I simply asked Dr. Modley as a pro- 

fessional economist to tell me what a prevailing min- 

imum wage is. I am not asking for any legal conclusions. 

Dr. Modley is an economist and an expert in these matters. 

Presiding Officer Grant: Let’s see if he can answer the 
question. 

The Witness: Not by giving Mr. Sigal a definition. I 
would have to use the exact approach which Mr. Reilly 
indicated I have taken before. In approaching the ques- 
tion of finding a prevailing minimum, you can use different 
theories, and the two most important ones which we could 
find are the cluster theory—which we have amply discussed 
—and the median theory which we have discussed at con- 
siderable length. We have given evaluations of both and 
that is all I can say about this point. 
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By Mr. Sigal: 

Q. Dr. Modley, what you are saying is, you have con- 
sidered various theories which would aid you in finding 
what the prevailing minimum wage is. Now what is it 
that you are trying to find? A. The prevailing minimum 
wage. 

Q. Now how would you describe the rate that you find? 
What is its characteristics? A. I think a very general 

description would be, something that is acceptable or 
1338 accepted by a substantial number of enterprises. 
Q. You mean a rate that is accepted by a substan- 
tial number of enterprises; is that a prevailing rate? A. 
That might be considered. I am just trying to answer the 
question which you have asked. 


125 Whereupon 
(Excerpts Frzom CotumsBia Reportine Co. Transcrirt) 


Rudolf Modley 


recalled as a witness, having been previously duly sworn, 
was examined and testified further as follows: 


Further Cross-examination 
By Mr. Sigal: 


138 ‘Q. Now, Dr. Modley, you referred several times 
to a definition of minimum wage which you took from the 
glossary of wage terms published by the United 
139 States Department of Labor, is that right? A. That 
is right. 
Q. And you stated, you quoted from this glossary as 
follows: 
‘‘The minimum wage is ‘rates of wages established 
legally or through collective bargaining below which 
workers can’t be employed.’ ”’ 
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That is your definition, also, of minimum wage? A. That 
is not-the complete quote. 

Q. There is more of it there, but the sentence—you 
quoted that sentence alone several times as a definition of 
minimum wage, correct? A. That is correct, yes. 

Q. And is that your definition of the minimum wage? 
A. I think it is the most widely accepted definition of mini- 
mum wage. 

Q. Now, of course we know what a wage is, we know 
what collective bargaining is, and we assume you are re- 
ferring there to wages established by agreement between 
an employer and a union? A. Yes. 

Q. Now, what do you consider the phrase ‘‘established 
legally’? to mean? A. By one of two laws, I would say 
quickly without having a chance to stady it—the Fair 
Labor Standards Act, I can think of, the Walsh-Healy Act, 

Divis-Bacon — Bacon-Davis, rather—some of the 
140 State Minimum Wage Laws. 
Q. That is what you mean by ‘‘legally estab- 
lished.’? 

Dr. Modley, assuming there is no collective bargaining 
contract, and assuming there is no wage established by one 
of these laws, then we must conclude that there is no exist- 
ing minimum wage? A. Well, in that case, I would inter- 
pret this to broaden its meaning to say—— 

Q. Well, answer my question. Am I correct in saying 
that? A. Pardon me? 

Q. Am I correct in saying that? 

Since you said there are two ways, one by establishing 
a wage legally, or by collective bargaining. Those are the 
two methods. 

If in a given situation there is neither a contract, nor 
an applicable law, then there is no minimum wage, is that 
correct? A. No, I am referring you to a definition here, 
and if that definition does not cover that one point of which 
I am quite aware, you again have to attempt to set, in the 
spirit of this definition, a logical solution for those areas 
which are not covered by that definition. 
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Q. Well, then, you now want to modify your definition 
of a minimum wage, is that correct? A. First, it 

141 isn’t my definition. 
Q. Well, Doctor, you just said it was your defini- 
tion. A few moments ago you said you accept it? A. I 
said it is a definition I have accepted. It is the closest 
definition to the prevailing opinion which we can find. It 
does not cover one situation, and we therefore, where this 
definition does not cover the situation just as your defini- 
tion of ‘‘prevailing’’ didn’t cover the Walsh-Healy, we 
have to go one step further and try to make an interpre- 
tation within the meaning of this definition which follows 


the experience. 
2 c e 3 Ss es o e s ° 
155 By Mr. Reilly: 


Q. It was suggested the other day that the only rea- 
son you took only a part of certain department areas 
was to enable some of the lamp companies to have a 
more favorable basis for comparison, and thereby avoid- 
ing a possible locality determination which would require 
them to raise their existing minimum rates. 

Now, one of the localities I believe in which you stated 
you hadn’t taken the entire metropolitan area was that in 
Greater Boston. 

You took out of that, I believe you testified, the Lynn, 
Salem and Danvers area. A. That is right. 

Q. There has been testimony that there is a GE plant 
in Boston, itself. There has also been testimony that there 
is a Champion Plant in Lynn, two Sylvania Plants in 
Salem, and one in Danvers. 

Would it have made any difference either with respect 

to your indicated determination—strike that. 
156 Would it have made any difference, so far as any 
of those plants that I have mentioned, is concerned, 
if those two localities, Boston, and Lynn, Salem and Dan- 
vers, were combined into a single wage area? A. Was your 
question, would it have made any difference? 
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Q. Would any of those companies, with respect to the . 
indicated determination for the locality had those two: 
areas been put into one locality? A. No, any one of these | 
plants mentioned pays very substantially more than what. 
we consider the indicated determinations for all type of 
work, or for similar work. ! 
Mr. Sigal: I didn’t understand that answer. | 
The Witness: All the plants in the Lynn-Salem area, and 
in the rest of the Boston Metropolitan Area pay substan- 
tially more than what we consider the indicated deter-— 
minations either for all types of work, or for light repeti- | 
tive work with three months training or less. ! 
By Mr. Reilly: 

Q. As I recall, the IE Exhibit 1, the lowest rate paid by 
any of the establishments mentioned is the Champion Plant | 
in Lynn, is that right? A. That is correct. : 
Q. And what is the minimum rate there? A. $1.18. 

157 Q. And in whatever area that plant was put, is it. 
your statetment that that $1.18 rate is substantially 

above the indicated determination, either on the basis of | 
similar work, or on the basis of all types of manufacturing | 
work? A. That is correct. No indicated determination 
for this area, either on the basis of Lynn-Salem, or on the 
basis of Boston excluding Lynn-Salem, or on the basis of ' 
the Boston Metropolitan area, exceeds $11.00 for all types | 
of works, and of course is substantially lower for similar 
work. ! 
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ADMINISTRATIVE EXHIBITS 
Government Exhibit No. 1 


UNITED STATES DEPARTMENT OF LABOR 
OFFICE OF THE SECRETARY 
WASHINGTON, D. C. 





DIVISION OF PUBLIC CONTRACTS 
(41 CFR, PART 202) 
Mrxorum Wace DETERMINATION 


Notice or Pustic Hearmsc ror THE DETERMINATION OF 
PrevamixeG Mryoscum Waces mw THE Execrric Lamp 
IspUsTEY 


This matter is before the Department pursuant to the 
Act of June 30, 1936 (40 Stat. 2036; 41 U. S. C. 35) as 
amended by the Defense Production Act Amendments of 
1952 (Section 3.0, P. L. 429, 82nd Congress), known as the 
Walsh-Healey Public Contracts Act. 

The International Union of Electrical, Radio and Ma- 
chine Workers (CIO) at its convention on September 27, 
1954, requested a determination of prevailing minimum 
wages for persons employed in the Electric Lamp Industry 
in the performance of contracts subject to the Act. 

Representatives of the Department of Labor held an in- 
formal panel meeting on October 13, 1954 with represen- 
tatives of employers and employees and, pursuant to the 
published rules of practice (41 CFR, Part 203.16), dis- 
cussed the various questions relating to and in preparation 
for a public hearing preliminary to the issuance of a wage 
determination for the Industry. 

As a result of these discussions and of experience in 
gathering employment, wage and other economic data, it 
appears administratively desirable and economically sound 
to define the Electric Lamp Industry as that industry which 
manufactures electric bulbs, tubes and related light sources, 
ineluding but not limited to such products as incandescent 
filament lamps, sealed beam headlights composed of a fila- 
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ment in a glass shell, vapor and fluorescent lamps, photo- 
flash and photoflood lamps, and the following electric lamp 
components: lead-in-wires, support wires, filaments, welds, 
hooks, and metal bases; provided, however, that this defini- 
tion shall not include electro-therapeutic lamp units, elec- 
tronic tubes, x-ray tubes, sealed beam headlights composed 
of an electric lamp enclosed in a shell of glass or of glass 
and metal, carbon arc lamps, custom made luminous tube 
signs, electric lighting fixtures, plastic lamp bases, chem- 
icals, gases, glass blanks, glass tubing, glass rod, and 
dumet, molybdenum and tungsten wire. For the purpose 
of this definition an electric lamp is defined as any device 
the primary purpose of which is to convert electric energy 
into radiation within the visible spectrum and/or into ultra- 
violet radiations of wave lengths of not less than 500 Ang- 
strom units, and/or infra-red radiation not longer than 
100,000 Angstrom units. 

Now, THeEReEFore, Notice Is Heresy Given: That a public 
hearing will be held on April 26, 1955 at 10.00 a. m. in 
Room 2203, United States Department of Labor Building, 
14th and Constitution Avenue, N. W., Washington, D. C., 
before the Secretary of Labor or a duly assigned Hearing 
Examiner, at which hearing all interested persons may ap- 
pear and submit data, views and argument (1) as to the 
propriety of the proposed definition of the Industry; (2) 
as to what are the prevailing wages in the Industry; (3) as_ 
to whether there should be included in any determination | 
for this Industry provision for the employment of learners, 
beginners or apprentices at subminimum rates and on what 
terms or limitations, if any, such employment should be 
permitted; (4) as to whether a single determination for all 
of the area in which the Industry operates or a separate 
determination for each of several different smaller geo- 
graphic areas (including the appropriate limits of such 
areas) should be determined for this Industry. Employ- 
ment and wage data have been prepared in the Department 
of Labor for consideration at the hearing and will be made 
available to interested parties upon request. 
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Persons intending to appear are requested to notify the 
Administrator of the Wage and Hour and Public Contracts 
Division of their intention in advance of the hearing. Per- 
sons who wish to appear should be prepared to testify with 
respect to the adequacy and accuracy of the employment 
and wage data prepared in the Department of Labor, and 
also to present specific factual information in support, 
deregation or supplementation of such data. 

Written statements of position or argument may be filed 
with the Administrator at any time prior to the date of 
the hearing by persons who cannot appear personally. An 
original and three copies of any such statement shall be 
filed and shall include the reason or reasons for non-ap- 
pearance. Such statements as contain factual matter shall 
be sworn to and will be offered in evidence at the hearing. 
If objection is made to any such offer, the statement will 
be received in evidence subject to the objection which will 
be considered to affect the weight rather than the admis- 
sibility of the statement. 

The following information is particularly invited with 
respect to the subject matter of the testimony or state- 
ments of each witness: (1) the identity of any products not 
now included in the definition of the Industry which should 
be ineluded and of any products now included which should 
not be included; (2) the number of workers covered in the 
presentation; (3) the number and location of establish- 
ments in the Industry; (4) the minimum job rates paid and 
the number of workers receiving such wages and the occu- 
pations in which they are employed; (5) the minimum 
wages paid to apprentices, learners or beginners; the scale 
of wages paid during the apprenticeship, learning of pro- 
bationary period; the length of such periods; the number 
of workers receiving such wages and the occupations in 
which they are employed; and (6) the extent to which there 
is competition in this industry between plants in different 
geographical areas. 
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To the extent possible, data should be submitted in such 
a manner as to permit evaluation thereof on a plant by 
plant basis. 
Signed at Washington, D. C., this 15th day of March, 
1955. 
James P. MrrcHetu, 
Secretary of Labor. 


Published in Federal Register March 19, 1955. 
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GENERAL SERVICES ADMINISTRATION 


FEDERAL SUPPLY SCHEDULE 


Issued by direction of the Administrator of General Services pursuant to 
ofthe Federal Property and Administrative Services Act of 1949, 
Public Law 152, 81st Congress, as amended. 


CLASS 17 PART VI 
ELECTRIC LAMPS 


FOR THE PERIOD ? 
SEPTEMBER 1, 1954, THROUGH AUGUST 31, 1955. 





GENERAL SERVICES ADMINISTRATION. 
FEDERAL SUPPLY SERVICE, REGION 3 


WASHINGTON 25, D.C. Code 32-H 
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Government Exhibit No. 11-A 


TERMS AND CONDITIONS OF THE INVITATION 
FOR BIDS (FEDERAL SUPPLY SCHEDULE CON- 
TRACTS) 


1. Awarp.—The right is reserved, as the interest of the 
Government may require, to reject any or all bids and to 
waive any minor informality or irregularity im bids re- 
ceived. The Government may accept any item or group of 
items of any bid unless qualified by specific limitation of the 
bidder. The contract shall be awarded to that responsible 
bidder whose bid, conforming to the Invitation for Bids, 
will be most advantageous to the Government, price and 
other factors considered. An award mailed (or otherwise 
furnished) to the successful bidder within the time for 
acceptance specified in the bid results in a binding contract 
without further action by either party. 


2. Lasor InrormatTion.—Attention is invited to the possi- 
bility that wage determinations may have been made under 
the Walsh-Healey Public Contracts Act providing mini- 
mum wages for employees engaged in the manufacture for 
sale to the Government of the supplies covered by this Invi- 
tation for Bids. Information in this connection, as well as 
general information as to the requirements of the act con- 
cerning overtime payment, child labor, safety and health 
provisions, ete., may be obtained from the Wage and Hour 
and Public Contracts Divisions, Department of Labor, 
Washington 25, D. C. Requests for information should 
state the Federal Supply Schedule Class Number, the issu- 
ing office and the supplies covered. 


3. Discounts.—(a) Prompt payment discounts will be 
included in the evaluation of bids, provided the period of 
the offered discount is sufficient to permit payment within 
such period in the regular course of business under the 
delivery, inspection, and payment provisions of the Invita- 
tion and Bid. 














GSA Form 281b 
March 1951 


Government Exhibit No. 11-B 
GENERAL PROVISIONS FOR FEDERAL SUPPLY 
SCHEDULE CONTRACTS (MARCH 1951) 


1, Scorz or Conrract.—(a) Articles or services will be 
ordered from time to time in such quantities as may be 
needed. As it is impossible to determine the precise quan- 
tities of different kinds of articles and services described 
in the contract that will be needed during the contract term, 
each Contractor whose bid is accepted will be obligated to 
deliver all articles and services of the kinds contracted for 
that may be ordered during the contract term, except as 
set forth in subparagraph (b) below. The statements as 
te money value of previously reported purchases or esti- 
mated quantities are given for information only and shall 
not relieve the Contractor of his obligation to fill all orders 
from agencies and activities other than those specified in 
subparagraph (b) below. The agencies and activities of 
the United States and the District of Columbia Govern- 
ments for the mandatory use of which the contract is made 
(as specified in the schedule) are under obligation, except 
in emergencies, to order from the Contractor all articles or 
services covered by this contract that may, in the judgment 
of the ordering office, be needed. If the right was reserved, 
in the invitation for bids, to make multiple awards, it is 
understood and agreed that in consideration of the valu- 
able benefits, advantages and rights which accrue to Con- 
tractors as holders of Federal Supply Schedule contracts, 
and the expense to which the Government is put in estab- 
lishing such contracts and distributing resulting Federal 
Supply Schedules, that Contractors are fully bound to 
fill all orders as above described. 


6. CaraLocs; Price Lists.—When a bid is based on the 
prices contained in a catalog or price list, three copies must 
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be forwarded with the bid, and each must be clearly marked 
to indicate the item numbers and pages bid upon. Refer- 
ence to a catalog or price list submitted with a previous 
year’s bid will not be accepted. In case an award is made 
on an item for which a catalog or price list 1s submitted, 
the number of copies of the catalog or price list specified 
in the schedule, in such form as is approved by the Con- 
tracting Officer, will be required promptly upon notice of 
award. It is understood and agreed that if the Contractor 
fails to furnish the required catalogs or price lists within 
fifteen (15) days, the same may be printed by the Govern- 
ment at the Contractor’s expense. If terms of sale appear- 
ing in any catalog or price list on which a bid is based are 
in conflict with the terms of this invitation, the latter shall 
govern. 
co eo & s c 

21. Derautt.—(a) The Government may, subject to the 
provisions of paragraph (b) below, by written Notice of 
Default to the Contractor terminate the whole or any part 
of this contract in any one of the following circumstances: 


(i) if the Contractor fails to make delivery of the 
supplies or to perform the services within the time 
specified herein or any extension thereof; or 

(ii) if the Contractor fails to perform any of the 
other provisions of this contract, or so fails to make 
progress as to endanger performance of this contract 
in accordance with its terms, and in either of these two 
circumstances does not cure such failure within a pe- 
riod of 10 days (or such longer period as the Contract- 
ing Officer may authorize in writing) after receipt of 
notice from the Contracting Officer specifying such 
failure. 

(b) The Contractor shall not be liable for any excess 
costs if any failure to perform the contract arises out of 
causes beyond the control and without the fault or negli- 
gence of the Contractor. Such causes include, but are not 
restricted to, acts of God or of the public enemy, acts of 
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the Government, fires, floods, epidemics, quarantine re- 
strictions, strikes, freight embargoes, unusually severe 
weather, and defaults of subcontractors due to any of such 
causes unless the Contracting Officer shall determine that 
the supplies or services to be furnished by the subcontrac- 
tor were obtainable from other sources in sufficient time to 
permit the Contractor to meet the required delivery sched- 
ule. 


(c) In the event the Government terminates this con- 
tract in whole or in part as provided in paragraph (a) of 
this clause, the Government may procure, upon such terms 
and in such manner as the Contracting Officer may deem 
appropriate, supplies or services similar to those so ter- 
minated, and the Contractor shall be liable to the Govern- 
ment for any excess costs for such similar supplies or 
services, Provided, That the Contractor shall continue the 
performance of this contract to the extent not terminated 
under the provisions of this clause. 


{e) The rights and remedies of the Government provided 
in this clause shall not be exclusive and are in addition to 
any other rights and remedies provided by law or under 
this contract. 

(f{) When the Contracting Officer has terminated the 
right of a Contractor to proceed with all further deliveries, 
thereafter Government agencies and activities for the 
mandatory use of which the contract was made may pur- 
chase the articles or services covered by the termination 
without furnishing the defaulting contractor orders there- 
for, and any excess cost over the original contract price 
which is not excusable under subparagraph (b) above shall 
be charged to the defaulting contractor and his sureties (if 


any) 
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26. WatsH-Heatry Pusric Contracts Act.—lIf this con- 
tract is for the manufacture or furnishing of materials, 
supplies, articles, or equipment in an amount which exceeds 
or may exceed $10,000 and is otherwise subject to the 
Walsh-Healey Public Contracts Act as amended (41 U. S. 
Code 35-45), there are hereby incorporated by reference 
all representations and stipulations required by said Act 
and regulations issued thereunder by the Secretary of 
Labor, such representations and stipulations being subject 
to all applicable rulings and interpretations of the Sec- 
retary of Labor which are now or may hereafter be in 
effect. 


Independent Manufacturers Exhibit No. 4 
WAGE AND EMPLOYMENT DATA FOR ELECTRIC 
LAMP ESTABLISHMENTS WITH NONSELEC- 
TIVE? HIRING POLICIES 


MINIMUM ESTABLISHED LOWEST EATE 
STARTING OR HIRING EATE ACTUALLY PAID 
Number Number Number 
° of of 
RATES Estab- Covered 
(cents) lishments Workers lishments Workers 
LTS aH 2 83 1 55 
80.0-84.9 _...__ 2 138 2 106 
85.0-89.9 _....._ 4 364 4 300 
90.0-949 _._._ 6 421 2 593 
95.0-99.9 _... — _ ae 
100.0-104.9 _.. eee 1 15 
1s a aoe = 
110.0 and over _ ae 3 38 
No established 
a 101 N.A. N.A. 
1 1107 16 1107 


N.A. Not applicable. 
* Hiring policies classified on the basis of informed estimates. A survey to 
establish the classification positively is in preparation. 
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Independent Manuiacturers Exhibit No. 5 
NAMES AND ADDRESSES OF 16 ESTABLISHMENTS 
INCLUDED IN TABLE 


‘SWace anp Expiorment Dara ror Execraic Lamp 
EstTaBLISHMENTS WITH NONSELECTIVE Hrerse Pouicres’’ 


SUBMITTED BY INDEPENDENT LAMP MANUFAC- 
TURERS, 4-26-55 

Herzog Miniature Lamp Works, Inc., 12-23 Jackson Ave., 
Long Island City, N. Y. 

Amplex Corporation, 111 Water Street, Brooklyn 1, N. Y. 

Everbest Engineering Corp., 39 E. 12th, N. Y., 3, N. Y. 


Colonial Electric Products, Market Street, East Paterson, 
N. J. 

Marvel Manufacturing Co., 307 Newark St., Hoboken, N. J. 

Colorescent Laboratories, 914 Westfield Ave., Elizabeth, 
N. J. 

Bigelow Mfg. Co., 225 Bigelow Street, Newark, N. J. 

Radiant Lamp Co., 300 Jelliff Ave., Newark, N. J. 

Dura Electric Lamp Co., 64 Bigelow Street, Newark, N. J. 

Pennsylvania Illuminating Corp., 920 N. Washington Ave., 
Scranton, Pa. 

Interlectric Corp., 1401 Lexington Ave., Warren, Pa. 

Solar Electric Corp., Central Ave., Warren, Pa. 

Save Electric Corp., 615 Front St., Toledo, Ohio 

Matchless Electric, 1700 Washington Blvd., Chicago 12, Ml. 

Chicago Miniature Lamp Works, 1500 N. Ogden Ave., Chi- 
cago, Ill. 

North American Electric Lamp Co., 1014 Tyler Street, St. 
Louis 6, Mo. 











Company and Location Employees 
GE—Bridgeville, Pa. 115 
GE—Cleveland 2500 
GE—Providence 400 
fi) 4 GE—Warren, Ohio 700 
GE—Newark, N. J. 400 
Seaboard Lamp, Newark 400 
Sylvania—Salem, Mass. 860 

W Bloomfield 

& i. HEE 2300 


Westinghouse—Fairmont, W. Va. 1200 


Westinghouse—Trenton, N. J. 600 


Champion Lamp, Lynn 330 
GE—Bucyrus, Ohio 360 
GE—Memphis, Tenn. 450 
Tung-Sol, Newark, N. J.° 600 
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IUE-CIO WAGE SURVEY LAMP INDUSTRY, OCTOBER 1954 


$1425 


$1.36 (f) 
1.455 (m) 


$1.36 (f) 
1.455(m) 


$120 
$1.43 (f) 
1.61(m) 


$133 (f) 
1.545(m) 


$1.39(f) 
1.58(m) 

$1.245 

$1.33 


$1.29(f) 
1.425(m) 


$1.24 


Lowest 
Entrance Rate 


3 


150 


None 


NA 


Lowest 
Job Bate 
$1.485(£) 
1.635(m) 
L485 
$1.42 
152 
151 


ast | 
$1.32 (Step 7) 


1.45 (S 
245 (Step 7) 


1.645(m)' 
L39(f) 


1.55(m) — 
1.44(f) | 


1.61(m) 
1.295 

1385 
139(f) 
L58(m) | 


1.42 


* At the time the survey was taken IUE-CIO was organizing this plant. Subsequently 


IUE-CIO lost the NLEB 
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Industry Exhibit No. 1 


FEDERAL SUPPLY SCHEDULE 
INVITATION, BID, AND AWARD 


Contract No. —__ 


Purpose 
Establishment of appropri- 
ate contracts under which 
Government agencies may 
order articles and services 
listed herein as may be 
needed from time to time 
throughout the period 
stated below. 


Coverage 


Use of the contracts estab- 
lished as a result of this in- 
vitation will be mandatory 
upon certain Government 
agencies, and available for 
use on an optional basis by 
other agencies, all as pro- 
vided herein. (The result- 
ing Federal Supply Sched- 
ule receives wide distribt- 
tion.) 


SouicrratTion For OFFEEs 
Issued May 13, 1954 
Offers in duplicate, subject to the terms, conditions, pro- 
visions and schedule attached hereto or incorporated 
herein by reference; as more fully specified on the 


reverse hereof, will be received at the issuing office 
specified below until the close of business June 11, 


1954 for supplying 
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Exzcrerc Lames 
(Class 17, Part VI) 


to the United States Government for the period 
September 1, 1954, through August 31, 1955 


Bidder’s name 


Bidder’s address 
Issued by 

General Services Administration - Federal Supply Service - 
Region 3 


Seventh and D Streets SW., Washington 25, D. C. 
Address Envelope 
Attn.: Bid Room 
Class 17, Part VI 

Until the close of business 5:00 p.m., e.d.s.t., 6-11-54 


BID 
Date 
Submit in duplicate 
To: General Services Administration 
Federal Supply Service 


At the address shown on the reverse hereof 


In compliance with the invitation for bids, subject to the 
ScHEDULE and the Specrat Provisions which are attached 
hereto, and subject to the Terms anp Conprrions oF THE IN- 
VITATION FoR Bros (Federal Supply Schedule Contracts), 
GSA Form 281b, March 1951, and the Genrrat Provisions 
For Fepera, Suppiy ScHEDULE Conrracts (March 1951), 
GSA Form 281c, both of which are incorporated herein by 
reference (copies of said Terms and Conditions of the In- 
vitation for Bids said General Provisions may be obtained 
from the above office), the undersigned offers and agrees 
to furnish, within the time specified, the articles and serv- 
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ices at the prices stated opposite the respective items listed 
on said schedule provided this bid is accepted on or before 
the date beginning the contract period or such earlier date 
as may be specified herein by the bidder. 

Discount will be allowed for prompt payment as follows: 
10 calendar days percent; 20 calendar days 
percent; 30 calendar days percent; or as stated in 
the invitation or bid. Time will be computed as stated in 
Article 3 of Terms and Conditions of the Invitation for 
Bids (Federal Supply Schedule Contracts). 

Bidder represents that the prices stated in this bid are 
either directly nor indirectly the result of any agreement 
with any other bidder. Bidder also represents (Check 
appropriate boxes) : 


(1) that the aggregate number of employees of the bid- 
der and its affiliates is [] 500 or more [] less than 500; 


(2) that he is a [] regular dealer in, [_] manufacturer of, 
the supplies bid upon; 


(3) (a) that he [_] has, [“] has not, employed or retained 
a company or person (other than a full-time bona fide em- 
ployee working solely for the bidder) to solicit or secure 
this contract, and (b) that he [] has, [] has not, paid or 
agreed to pay to any company or person (other than a 
full-time bona fide employee working solely for the bidder) 
any fee, commission, percentage or brokerage fee, con- 
tingent upon or resulting from the award of this contract; 
and agrees to furnish information relating to (a) and (b) 
above as requested by the contracting officer. (NOTE: For 
interpretation of the representation, including the term 
‘‘bona fide employee,’’ see General Services Administra- 
tion Regulations, Title 44, secs. 150.7 and 150.5 (d) Fed. 
Reg. Dec. 31, 1952, Vol. 17, No. 253.) 
Full Name of Bidder (Type or print) 
Type of Business (Check appropriate box) 

{] Individual [} Partnership [_]} Corporation 

Incorporated in the State of (Complete if corporation) 
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Signature of Person Authorized to Sign This Bid 
Address(es) to Which Orders Should Be Forwarded 
Name and Title of Person Signing (Type or print) 
Telephone Number 

Business Address of Bidder (Street, city, zone and state) 


AWARD 


Accepted as to Items 

Date 

United States of America 

Name and Title of Contracting Officer (Type or print) 


By 
Signature of Contracting Officer 


Instructions to Bidders are contained in the Terms and 
Conditions of The Invitation for Bids (Federal Supply 
Schedule Contracts) and the General Provisions for Fed- 
eral Supply Schedule Contracts. 


Awazps Pursuant to Tis Sonicrration Wr Be NEco- 
TIATED UNDER THE Provisions or Secrion 302 (c) (9) 
oF Pusuic Law 152, 8lsr Conaress, as AMENDED. 


Manpatory UsE 


Use of contracts resulting from this Solicitation for 
Offers for procuring supplies and/or services listed herein 
for delivery within the forty-eight States and the District 
of Columbia and Alaska, including field services for de- 
livery as indicated in paragraph I (c) (3) of the Speciai 
Provisions below, will be mandatory upon the agencies 
shown: 

All departments and independent establishments in the 
Executive Branch of the Federal Government, including 
wholly-owned Government Corporations. 

The Government of the District of Columbia. 


OprionaL UsE 


In addition to ‘‘Mandatory Use’’ as stated above, all 
agencies and activities of the Federal Government may 
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place orders under this schedule and contractors may honor 
such orders. In the event the contractor is unwilling to 
accept such an order, the contractor will return it by mail- 
ing or delivering it to the ordering office within 10 days 
after receipt. Failure to so return an order will constitute 
acceptance whereupon all provisions of the contract shall 
apply with respect to such order. 





To the extent provided in the ‘‘Mandatory Use’’ provi- 
sions, agencies included thereunder are obligated, except 
in emergencies (which are subject to audit by the General 
Accounting Office), to order from this schedule all articles 
or services covered herein. Where articles or services 
similar, but not identical, to those listed herein are desired 
to meet special requirements, clearance must be obtained 
from the General Services Administration, Federal Supply 
Service, Region 3, Seventh and D Streets SW., Washing- 
ton 25, D. C. Request for clearance must be in writing (in 
duplicate), showing reasons why articles or services avail- 
able under this schedule will not meet the requirements. 





If additional information or assistance is desired, it may 
be obtained by writing or telephoning the General Services 
Administration, Federal Supply Service, Attention: Pur- 
chase Branch 3, Seventh and D Streets SW., Washington 
25, D. C., Telephone REpublic 7-7500, extension 4825. 


Sprgecrua. Provisions 


I. Bms.—(a) Bids are invited for furnishing electric 
lamps as listed herein, in standard and less-than-standard- 
package quantities (miniature lamps excepted, quotations 
for which are desired in unit packages only). Bids shall 
be in accordance with provisions (1), (2), and (3) below: 


(1) Bids must include all lamps in a group (groups be- 
ing designated as a, as, fi, etc.), with the exception of c 


group. 
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(2) Bidders must comply with the following conditions 
concerning the application of standard or unit package 
discounts, on delivery to one destination: 


(aa) Bidder shall state the minimum quantity or list 
value of lamps necessary on any one order on the follow- 
ing items: 

Items 17-L-520, 17-L-525, 17-L-530, 17-L-540, 17-L-2275, 
and 17-L-3898-200, 


Item 17-L-7400, 


(bb) Miniature lamps.—On orders of unit package quan- 
tities or multiples of unit packages. 


(3) Bidders must indicate in the proper column the num- 
ber of lamps which constitute a standard (or unit) package. 


(b) Lamps to be furnished under this contract shall be 
new. Large incandescent tungsten-filament lamps, shall be 
in accordance with Federal Specification No. W-L-10le, and 
Amendment 2, and supplement for the period September 1, 
1954, to August 31, 1955, applicable thereto. Miniature 
tangsten-filament lamps shall be in accordance with Federal 
Specification No. W-L-111b, and Amendment 7, and sup- 
plement for the period September 1, 1954, to August 31, 
1955, applicable thereto. Fluorescent lamps shall be in 
accordance with Federal Specification No. W-L-116, and 
Amendment 1. Photographic flash lamps shall be in ac- 
cordance with Federal Specification No. W-L-122, and 
Amendment 3, and 1945 supplement and Amendment 2 
thereto. All lamps shall be in accordance with the afore- 
mentioned Federal Specifications except that they shall 
be packed in manufacturer’s standard commercial pack- — 
ing, and standard commercial marking shall be used on | 
both lamps and packing, this supercedes the packing and | 
marking specifications in Federal Specifications and in © 
General Provisions (for export or special packing or | 
marking see I (c) (4)). Copies of these specifications . 
and supplements may be obtained upon application to Fed- | 
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eral Supply Service. Lamps not specifically listed in the 
applicable specifications shall comply with the manufac- 
turer’s published data. 


(c) Delivery: Prices.—Prices bid must cover delivery to 
ordering offices within the continental limits of the United 
States, Alaska and Territory of Hawaii as provided below: 


(1) Delivery to the door of the specified Government ac- 
tivity by LCL freight or express on articles for which free 
store-door delivery is provided by regularly published 
tariffs on file with the Interstate Commerce Commission or 
State regulatory body; or, at the discretion of the con- 
tractor, by parcel post on mailable articles or by delivery 
in the contractor’s vehicle. 


(2) Delivery to the freight station nearest destination 
when delivery is not covered under subparagraph (c) (1) 
above. 


(3) For deliveries destined for Panama Canal Zone, 
Puerto Rico, Virgin Islands, or any point outside the con- 
tinental limits of the United States (except Alaska and Ter- 
ritory of Hawaii), the contractor agrees to deliver f.o.b. 
any port(s) designated by the ordering office within the 
continental limits of the United States. 


{4) Where export packaging and/or marking other than 
domestic commercial packing and/or marking is requested, 
such packing and/or marking will be supplied on orders 
for any article and any additional charge including trans- 
portation (for excess weight) resulting therefrom will be 
paid to the contractor as a separate item on the invoice (no 
refund for commercial packing and/or marking will be re- 
quired of the contractor). 


(d) The value of items which bidder proposes to furnish 
should be stated in the space provided. On Item 17-L-2Z275, 
large tungsten-filament lamps, quotations are desired based 
on purchases of not less than $50,000 per annum. On Item 
17-L-5100, miniature tungsten-filament lamps, quotations 
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are desired based on purchases of not less than $15,000 
per annum. 


SpeciraL Provisrons—Continued 
I. Bmos.—Continued. 


(e) Smart Requirements Provision.—No ordering office 
will be obligated to purchase and no contractor will be 
obligated to furnish any requirement totaling $25.00 or 
less, but such a requirement may be ordered by the Gov- 
ernment, subject to acceptance by the contractor. 


(f) The bidder must submit, with his bid, three copies of 
list prices of lamps not shown in this Solicitation for Of- 
fers, against which the discounts or paragraph III are 
applicable. Additional price lists covering new lamps made 
available to the Government during the contract period 
shall be furnished when the lamps become available. 


(g) To be eligible to receive award under this Solicita- 
tion for Offers, for all items except 17-L-540 and 17-L-560, 
prospective bidders must be qualified in advance in accord- 
ance with the provisions of the applicable Federal specifica- 
tions enumerated in Article I (b) above and existing law. 


(h) Bids must include a statement of the name of the 
manufacturer and the brand of lamps to be supplied in each 
group; also the location of the factory or factories where 
each group of lamps will be submitted for inspection. If 
any of the lamps on which bids are submitted are not of 
this brand or manufacture, the brand and manufacture of 
lamp to be supplied on each excepted item is to be desig- 
nated by the bidder. Contractors will not be permitted to 
furnish lamps of a brand or of a manufacture other than 
that on which bids are submitted. All incandescent tung- 
sten-filament lamps (large and miniature) accepted must 
be the product of a manufacturer who is qualified under the 
requirements of paragraph I-1 of Federal Specification No. 
W-L-10le and Amendment 2 for large lamps and I-1 of 
Federal Specification No. W-L-111b and Amendment 7 for 
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miniature lamps. All fluorescent lamps supplied must be 
the product of a manufacturer who is qualified under the 
requirements of paragraph 6.2 of Federal Specification No. 
W-L-116, and Amendment 1. All photographic flash lamps 
supplied must be the product of a manufacturer who is 
qualified under the requirements of paragraph F-6 of Fed- 
eral Specification No. W-L-122, and Amendment 3. Lamps 
which are produced by a manufacturer who has been quali- 
fied but which are supplied by a contractor other than the 
manufacturer will be acceptable to the Government only if 
it has been certified by double affidavit (both manufacturer 
and contractor) that they are the same product as qualified 
by the manufacturer under his own or other brand name or 
names. 


(3) A fee for qualification tests shall be paid by the 
manufacturer of the lamps supplied by a successful bidder 
(contractor) under this Solicitation for Offers, if such man- 
ufacturer desires to be qualified to supply lamps of his 
manufacture for the succeeding contract period beginning 
September 1, 1955. Bidder shall state in the space pro- 
vided on page 6 whether or not the lamp manufacturer de- 
sires to be qualified for the succeeding period. Such quali- 
fication tests will be made during the life of contracts re- 
sulting from this Solicitation for Offers. Fees for each 
group of each mantfacturer of lamps supplied under this 
contract shall be as follows: 


OB econ eee $4,500 | renee $2,000 
rete 800 =pf 500 
Wemecuagesus, ER Wii eget 600 


Fees shall be. paid by check or money order made pay- 
able to the Treasurer of the United States and delivered on 
or before September 30, 1954, to the Office of the Comp- 
troller, General Services Administration, Region 3, General 
Services Regional Office Building, 7th and D Streets, SW., 
Washington 25, D. C. The foregoing fee charges are an- 
thorized by the Federal Property and Administrative Serv- 
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ices Act of 1949, as amended (Public Laws 152 and 754, 
S8ist Congress). 


(J) For uninspected lamps: Item 17-L-520 subitems 7f 5 
through ff 65 and 17-L- 2275, subitem a1 through a65 and 
subitem a85 through @120 delivery to destination shall not 
exceed ninety (90) days after receipt of purchase order. 


Il. Muuirmre Awarps.—The Government may make mul- 
tiple awards to those responsible bidders whose bids, con- 
forming to the solicitation for offers, will be most advan- 
tageous to the Government, taking into consideration the 
need to make a variety of selections available to Govern- 
ment agencies in order to accomplish or produce required 
end results, reasonableness of prices quoted, compliance 
with delivery requirements, and other pertinent factors. 

The right is reserved to make one award on each item or 
subitem, or on a group of items or subitems, as may be in 
the best interest of the Government. 


IIL Unusstep Lamps.—Unlisted lamps are lamps not 
listed in the contractor’s price list bearing approval of the 
Federal Supply Service. However, the Government as set 
forth in the Mandatory Use shall purchase from the econ- 
tractors its requirements of any unlisted lamps made avail- 
able during the contract period under the following condi- 
tions: 


(a) If the unlisted lamps can be classified under any of 
the groups listed on page 6 of this Solicitation for Offers, 
the same discount from contractor’s list prices will be 
applicable. 


(b) If the unlisted lamps cannot be properly classified 
under any of the groups listed on page 66 of this Solicita- 
tion for Offers, none of the printed tables of discounts are 
applicable and lamps will be purchased in accordance with 
separate net prices or discounts which may be established 
under new classifications approved by the Federal Supply 
Service. 
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(c) Purchases under the resulting schedule, whether 
listed or under the above paragraph, require no further 
solicitation of bids or special contracts. 


IV. Lyspecrion.—Lamps supplied on orders which spe- 
cifically request inspection will be inspected by the National 
Bureau of Standards; all other lamps will be shipped from 
preinspected stock when available, and if not so available, 
will be shipped without inspection. The Government re- 
serves the right to reject any or all lamps found not to 
comply with the specifications. In order that the Govern- 
ment may assure itself that lamps supplied without inspec- 
tion comply in general with the requirements of applicable 
specifications, the Bureau of Standards inspector, when 
visiting a factory to inspect lamps on Government orders, 
will have the option of calling upon the contractor to pre- 
sent lamps for preinspected stock. These lamps will be of 
types commonly supplied by the contractor to the Govern- 
ment and will be selected by the Bureau of Standards in- 
spector from the regular stock of the contractors. Lamps 
destroyed in life test shall be counted as part of the quan- 
tity of lamps delivered by the contractor. When selecting 
electric lamps for life tests, the inspector will place a card 
in each container from which a lamp has been removed, 
stating that the lamp was taken from the container for life 
test by the National Bureau of Standards. Large lamps 
ordered in less than a standard package and miniature 
lamps ordered in less than 10 unit-package lots will not be 
inspected. 

V. Lasex.—Packages must be labeled as to contents and 
order number, and addressed as directed. 


Spectra, Provisrons—Continued 


VI. Caratocs anp Price Lists.—Each successful bidder 
whose bid is based on catalogs or price lists will be required 
to furnish copies thereof in the quantities indicated below 
and distribute them directly to using Government Agencies 
as directed by the contracting officer: (See Article 6 of the 
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General Provisions for Federal Supply Schedule Con- 
tracts) : 


Description of Catalog Quantity 
or Price Inst Required 
OT ae 5 | er are se | 


These copies shall be identical with the accepted catalog 
or price list, copies of which, together with a notification of 
award, will be sent to the successful bidder as soon as 
possible after approval of award, except that the following 
information, which will be furnished with the notification 
of award, shall be printed or stamped on the cover page of 
each approved catalog or price list: 


Authorized Catalog (or Price List, whichever is appli- 
cable) 

General Services Administration 

Federal Supply Service 

Class and Items Covered (General Description} 

Name of Contractor 

Contract Number 

Period Covered by Contract 

GSA Distribution Code 


Successful bidder shall submit two (2) copies of the final 
printed catalog or price list bearing the above information 
to the contracting officer for approval before forwarding 
any copies to using Government Agencies. The contracting 
officer will indicate final approval of the printed copy in 
writing and simultaneously furnish specific instructions as 
to the number of copies to be forwarded to specific Gov- 
ernment Agencies. 


VIL. Srare anv Locat Taxes.—Prices set forth herein do 
not include any State or local sale, use, occupation, produc- 
tion or gross receipts tax, or any similar tax or charge; and 
to the extent that the contractor must pay any such tax, the 
amount thereof will be added to the prices herein, provided 
that no such tax will be added in cases in which exemption 











262 


from tax is obtained by virtue of any exemption certificate 
or other evidence satisfactory to the State or local taxing 
authorities. 


VIL. Reporr or Sautes.—Snuccessful bidders shall be re- 
quired to furnish written reports as follows: 


(a) Quarterly reports of the number of lamps and the 
amount in dollar value of sales during each quarter under 
each subitem number upon which an award is received as a 
result of this Solicitation for Offers. These reports shall 
be submitted within one month after the close of the 
quarter. In addition to quarterly figures, cumulative fig- 
ures shall also be supplied. 


(b) Annual reports of the amount in dollar value of 
sales during the contract period of each unlisted lamp 
supplied under paragraph III of the Special Provisions. 
These reports shall be submitted within one month after 
the close of the contract period. 

One copy of each of the reports referred to in (a) and 
(b) above shall be directed to the General Services Ad- 
ministration, Federal Supply Service, Region 3, Purchase 
Branch 3, Seventh and D Streets SW., Washington 25, 
D. C., and one copy of the report shall be directed to the 
National Bureau of Standards, Division 2, Section 1, Wash- 
ington 25, D. C. 

These reports will be held confidential by the Govern- 
ment Agencies receiving them. 

The right is specifically reserved to the Government to 
inspect without further notice such records of the contrac- 
tor as pertain to sales under any contract resulting from 
this Solicitation for Offers. Failure to furnish sales re- 
ports or falsification of such reports to the Federal Supply 
Service shall be sufficient cause to declare the contractor in 
default and/or debar him from future bidding. 


IX. AssicnmMEnt oF Ciarms.—Article 12, GSA Form 281e, 
General Provisions for Federal Supply Schedule Contracts, 
is amended by inserting the words ‘‘as amended’’ immedi- 
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ately following ‘‘ Act of 1940’’ in the first sentence, as well 
as after ‘‘Act’’ at the end of Article 12, and by adding the 
following: Notwithstanding any other provision of this 
contract, payments to an assignee of any moneys due or to 
become due under any purchase order assigned as pro- 
vided herein shall not, to the extent provided in said Act, 
as amended, be subject to reduction or set-off. 


X. Renecotmtion.—(a) To the extent that deliveries 
hereunder are made to, or work hereunder is performed for, 
any of the following agencies of the Government, this con- 
tract is subject to the Renegotiation Act of 1951 (65 Stat. 
7; 50 U. S. C. App. 1211, et. seq.) and shall be deemed to 
contain all the provisions required by section 104 of said 
Act: the Department of Defense, the Department of the 
Army, the Department of the Navy, the Department of the 
Air Force, the Atomic Energy Commission, and the United 
States Coast Guard. 


(b) The contractor agrees to insert the following clause 
in all subcontracts as required by section 104 of said Act, 
provided that the contractor shall not be required to insert 
such clause in any subcontract of a class or type which is 
exempt from renegotiation by or pursuant to section 106 of 
said Act: 

‘‘Renegotiation.—(1) To the extent that deliveries here- 
under and work performed hereunder are allocable to de- 
liveries made to or work performed for the following 
agencies of the Government pursuant to prime contract(s) 
with the Government, this contract is subject to the Renego- 
tiation Act of 1951 (65 Stat. 7; 50 U. S. C. App. 1211, et. 
seq.) and shall be deemed to contain all the provisions re- 
quired by section 104 of said Act: the Department of De- 
fense, the Department of the Army, the Department of the 
Navy, the Department of the Air Force, the Atomic Energy 
Commission, and the United States Coast Guard. 


(2) The contractor (which term as used in this clause 
means the party contracting to furnish the materials or 
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perform the work required by this contract) agrees to in- 
sert the provisions of this clause, including this paragraph 
(2), in all subcontracts as required by section 104 of said 
Act, provided that the contractor shall not be required to 
insert the provisions of this clause in any subcontract of a 
class or type which is exempt from renegotiation by or 
pursuant to section 106 of said Act.’’ 

Nothing contained in this clause, however, shall impose 
any renegotiation obligation with respect to this contract or 
any subcontract hereunder which is not imposed by or pur- 
suant to an Act of the Congress, heretofore or hereafter 
enacted. 


XL Dsscounts-Evatvation or Bis.—Offers of discounts 
for payment within a shorter period of time than 20 days 
will not be considered in evaluating bids hereunder. 


XIL. To«e or Dexiveny.—The time of delivery shown for 
each item means the time required after receipt of an order 
to make delivery to destination in the case of delivered 
prices. 

XU. Examrvation or Recorps.—(a) The contractor 
agrees that the Comptroller General of the United States 
or any of his duly authorized representatives shall, until 
the expiration of three years after final payment under this 
contract, have access to and the right to examine any di- 
rectly pertinent books, documents, papers, and records of 
the contractor involving transactions related to this con- 
tract. 
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Excerpts From Industry Exhibit 16 
AGREEMENT 


Between 
WESTINGHOUSE ELECTRIC CORPORATION 
and 


INTERNATIONAL UNION OF ELECTRICAL, RADIO 
AND MACHINE WORKERS, C. I O. 


As Modified By 


Suprtement I Darep Ocroseg 1, 1950 
Suprrement IT Daren June 1, 1951 
SuprLtement III Daten December 21, 1951 
Suprrement IV Datep SepremsBer 25, 1952 
SupPLEMENT V Daten June 30, 1953 
SuPPLEMENT VI Datep SEepremsBer 10, 1954 


InTropuUcTION 


AGREEMENT, entered into as of the Ist day of October, 
1950 between WestincHovuse Execrric Corporation, herein- 
after referred to as the ‘‘Company’’, and the InTEEna- 
TronaL Union oF Evecrercan, Rapto anp Macuine Workess, 
C. L O., hereinafter referred to as the ‘‘Union’’, acting for 
itself and on behalf of and in conjunction with its various 
Locals hereinafter specified, which are hereinafter referred 
to as the ‘‘Locals’’. 


Section I—ReEcocnirion 


1. The Company agrees to recognize the Union, on behalf 
of and in conjunction with its Locals, for those units where 
the Union or its Locals, through a lawful National Labor 
Relations Board certification, have been lawfully desig- 
nated as the exclusive bargaining representative for the 
purposes of collective bargaining in respect to rates of 
pay, wages, hours of employment, or other conditions of 
employment. The units and Locals referred to in the 
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preceding sentence are set forth in the Appendix attached 
hereto and made a part of this Agreement. 


2. Any units for which the Union or any of its Locals 
shall be lawfully certified by the National Labor Relations 
Board as exclusive bargaining representative, shall, upon 
assent in writing to this Agreement by such representative, 
be included in and covered by this Agreement as of the 
date of certification, except that either party may withhold 
the application of those portions of this Agreement con- 
sidered inapplicable to such units by giving written notice 
to the other party within thirty (30) days of such repre- 
sentative’s assent. 


o o e oS po 
Section VilI—Waces 
Wages will be paid in accordance with wage schedules 
effective in the various bargaining units. All wage sched- 
ules are negotiated locally. 





Excerpts From Industry Exhibit 17 
AGREEMENT 


AGREEMENT effective the 15th day of November, 1952, 
between Syivanta Execteic Propucts Inc., hereinafter re- 
ferred to as the ‘‘Company”’, and the InrernaTionaL Union 
or ExecrricaL, Rapio anp Macuine Workers, C. I. O., in 
behalf of and in conjunction with its affiliated Sylvania 
Locals listed in schedule ‘‘A’’ attached to and made part 
of this Agreement, hereinafter referred to as the ‘‘Union’’. 

It is the intent and purpose of the parties hereto that this 
Agreement shall (1) promote and improve industrial and 
economic relationships between the Company, its employees 
and the Union, (2) secure harmonious cooperation toward 
maintaining and improving operating efficiency, and (3) 
set forth the rates of pay, wages, hours of employment and 
other conditions of employment to be observed between the 
parties. 











ARTICLE I—RECOGNITION 


Section 1. The Company recognizes the Union as the 
exclusive collective bargaining representative with respect 
to rates of pay, wages, hours of employment, or other 
conditions of employment, for all employees in the bargain- 
ing units where the Union, through a National Labor Re- 
lations Board certification, has been designated as the ex- 
clusive collective bargaining agent and which are listed in 
Schedule ‘‘A’’ attached to and made a part of this Agree- 


ment. 
s Eo} oS s e 


ARTICLE 9—WacEs 


Section 1. Any general wage adjustment or any change 
in the existing wage rate schedules, job evaluation plans, 
time standard plans, merit rating plans, or other provisions 
of the Company’s wage payment plans shall be handled as 
a part of the negotiations of this Multi-Plant Agreement. 


Section 3. A copy of the established wage payment 
plans, including wage rate schedules, job evaluation plans, 
time standards plans, and merit rating plans will be fur- 
nished to the National Office of the Union. 

A copy of each job description in the bargaining unit, 
together with its labor grade and rate range, will be fur- 
nished to the National Office of the Union and to the Local 
Union involved, and will be kept up to date. Because many 
job descriptions reveal the nature of processes and equip- 
ment, it is agreed they will be handled as confidential infor- 
mation between the Company and the Union. 

A record of the average straight time hourly earnings 
and of the average hourly earnings for the quarter will be 
furnished each quarter year to the National Office of the 
Union for each unit at the time covered by this Agreement. 

The Company will furnish any employee and the Local 
Union upon their request, a copy of the Company’s records 
used in determining the rating of such employee. 
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1953 Wace SetrLeMeEntT AGREEMENT 


AGREEMENT dated November 10, 1953, by and between 
Sylvania Electric Products Inc., and the International 
Union of Electrical, Radio, and Machine Workers, CIO 
(IUE), in behalf of and in conjunction with its affiliated 
Sylvania Locals. 

1. A general increase of three and one-half per cent 
(344%) will be applied to all rates except starting rates. 
(Employees presently at starting rate will receive the 
342%.) This increase will be made effective as of August 
31, 1953, and will be computed to the nearest cent. Ex- 
ception to the foregoing will be Kew Gardens, where the 
342% general increase will apply to the starting rates. 

2. The parties hereto agree that the provisions of their 
Agreement dated November 15, 1952 shall be extended to 
November 15, 1954. 

. 2B o 9S a 

4, Local Supplements currently in effect will remain in 
full force and effect until November 15, 1954 unless changes 
are mutually agreed to before December 15, 1953. If, dur- 
ing local negotiations the parties are unable to arrive at 
agreement on such changes, the matters in dispute may be 
referred to representatives of the International Union and 
the Company’s Industrial Relations Department for dis- 
cussion prior to December 15, 1953. 
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Excerpts From Industry Exhibit 21 
1954-1955 


GE-IUE (CIO) 
NATIONAL AGREEMENT 


BrEetwEen 
GENERAL ELECTRIC COMPANY 
and 


INTERNATIONAL UNION OF ELECTRICAL, RADIO 
AND MACHINE WORKERS—CIO AND ITS AF- 
FILIATED GE-IUE (CIO) LOCALS 


This is the GE-IUE (CIO) Nartonan AGREEMENT or 1951- 
1952, as amended in 1952 and 1953. 


Azxticte I 
Union ReEcoGyrrion 


1. The Company agrees to recognize the Union on behalf 
of and in conjunction with its Locals for those bargaining 
units of Company employees for which the Union or any 
of its Locals, through National Labor Relations Board cer- 
tifications, i is designated as the exclusive collective bargain- 
ing representative of employees within such units for the 
purpose of collective bargaining in respect to rates of pay, 
wages, hours of employment and other conditions of em- 
ployment. 


2. Where the union or any of its Locals through National 
Labor Relations Board certifications has been lawfully des- 
ignated as the exclusive collective bargaining representa- 
tive for any additional bargaining units of Company em- 
ployees, such certified representative shall be recognized 
as provided above and become a party hereto, and the 
terms of this National Agreement shall thereupon be ap- 
plicable to the employees within such unit. 
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AgtTicLte VI 
Wace Rates 


1. Any question which affects hourly rates, piecework 
rates or salary rates of individuals or groups shall be sub- 
ject to negotiation between the Local and the local Manage- 


ment 
Cc e s s e 


5. Step Rates and Progression Schedules 


The Union and the T.ocals recognize that starting rates 
and job rates for hourly rated and salaried employees 
vary, depending on the job, its location and its surrounding 
circumstances. 


Excerpts From Industry Exhibit 22 


IUE-CIO 
ECONOMIC PROGRAM 


Presented to 
GENERAL ELECTRIC COMPANY 
By 
IUE-CIO NEGOTIATING COMMITTEE 
New York, New York 
April 20, 1954 


In addition to a number of specific contractual changes 
which we present, our program in these negotiations call 
from the following: 


IIL. A corporatinwide mimmum wage of $1.25 an hour 
to prevent the undermining of wage scales and job security 
through the establishment of plants in rural or other areas 
victimized by depressed wage standards. 











7G6l 48901490 ‘SLNIWHSIT1EVLSA dNV1 dO NOILVSO1 
ASAUNS 3OVM NNAWINIW ALITVIOT - AYLSNG nae 


LE 
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Excerpts From Industry Exhibit 41 
U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYMENT SECURITY 
DIVISION OF REPORTS AND ANALYSIS 
WASHINGTON 25, D. C. 


METHODS, CRITERIA, AND PROCEDURES USED IN 
CLASSIFICATION OF LABOR MARKET AREAS 


Area classifications are assigned on a “‘labor market 
area’’ rather than an individual community basis. A labor 
market area consists of a central city or cities and the sur- 
rounding territory within a reasonable commuting distance. 
It may be thought of as an economically and socially inte- 
grated, primarily urban, geographical unit within which 
workers may readily change their jobs without changing 
their places of residence. 











274 


Industry Exhibit No. 45 — 
o! 
INDICATED DETERMINATIONS OF PREVAILING MINIMU 
WAGES FOR 37 LOCALITIES ON THE BASIS OF LOWES 
ec STARTING OR HIRING RATE, (Unskill 
orkers 


October 1954 For Light, - 
or or 
For All Types of Work iri 0 
Three Months or 
Estab- 
Indi- lish- Indi- lish- Cover 
Locality cated ments Workers cated ments Work 
Deter- Cam. Cam. Deter- Cam. Cum 
mina- % % mina- % % 
tion, at at tion, at at 
Cents Rate Rate Cents Rate Rat 
(Boston 3 Stetrop. Area) (98) (53.5) G74) (85)—(689)— CRS 
4 (34.3 
Boston (ex. Lynn-Salem) 53.5 75 69.1 33.5 
Lynn 00 66.6 40.5 90 2 39.4 
Chieago, Ill. 123 62.2 38.0 115 65.2 37.3 
oO. 140 612 465 125 65.4 35.7 
Jackson, Miss. 73 713 38.1 75 71.8 54. 
i Ky. 85 52.4 64.2 se 59.1 39.1 
Little Rock, Ark. 75 65.7 45.1 75 67.8 B 
at Tenn. 85 62.8 39.8 80 60.7 42.5 
New York Metrop. Area 100 64.8 54.4 86 46.8 52.5 
N E. N. J. Metrop. Area 58.9 40.7 95 63.3 37.8 
Oakland, Cal 160 49.5 140 513 58.( 
Owensboro, Ky. 112 80.6 22.6 110* 69.2 12. 
Providence, B. L. 95 55.7 44.3 90 57.7 46.¢ 
St. Louis, Mo. 57.9 41.7 100 55.4 44.7 
Seranton, Pa. 75 73.6 63.9 75 87.4 73.2 
Toledo, Ohio 145 54.9 140 44.2 60.£ 
Trenton, N. J. 69.8 30.6 120 66.9 35.1 
Williamsport, Pa. 90 58.9 56.5 475 
Youngstown, O. 150 63.0 46.8 140 59.9 
Bellevue, O. 130 68.8 36.3 102° 68.5 
Boyertown, Pa. 85 57.9 51.4 75 81.8 
O. 120 46.5 52.9 100 60.0 
O. 4 ee ct 100. 80.0 
Clark County, Ky. 
5 OC. 119 42.7 61.9 119° 50.0 
Elk County, Pa. 115 41.8 57.8 111 55.6 
airmont, W. Va. 133 49.9 76.3 122 62.5 
Goldsboro, N. C. 75 77.4 66.9 75 75.1 
Meo O. is 42st«<iTSCti«iSSSCO 
eff 0. 1 K 
Tieenta. Comes , Me. 90 55.6 52.4 84 50.0 
Mattoon, TL 88 57.2 42.3 75 77.8 
Paris, Tex. 80 70.0 50.7 75 80.0 
Reform, Ala. 75 90.9 62.7 75 66.7 
Ky. 86 75.0 37.3 90* 66.6 
Warren, Pa. 121 68.5 35.8 92 66.7 













For notes see second page. 


Pm ape 
Nore: The term ‘‘similar work’’ is used in the footnotes below to describe ‘‘ 4; 


vi work r training of three months or less.’’ 
aii y- are affected by one establishment with 60.9% of all workers 
‘can: of week” 77.6% of all workers for ‘‘similar work.’’ 
» wue, Ohio figures are affected by one establishment with 38. 4% of all workers 
‘all of ‘work’? and 44.8% of all workers for ‘‘similar work.’’ 


Ohio figures are affected by one establishment with 32.0% of all workers 
‘call. Fi celica of work’? and 69.0% of all workers for ‘‘similar work.’’ 
men (Clark County) has only one establishment with established minim 
rates dice ‘égimilar w 


thakevilte O. figures are affected by one establishment with 45.5% of all w 
of work’? and 53.2% of all workers for ‘‘similar work.’? 
* Richmond, Ky. has only 3 establishments with established minimum rates for ‘‘simi 
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QUESTIONS PRESENTED 


1. May appellee, the Secretary of Labor, determine as a 





prevadimg minimum wage for the electric lamp industry 
under Section 1(b) of the Walsh-Healey Act, a rate 
higher than the mmimum wage rate of any of the 
appellants (the highest paying manufacturers in the 
industry) and thereby compel every manufacturer to 
increase wages in order to supply lamps to the Govern- 
ment. 


. Does Section 1(b) of the Walsh-Healey Act authorize 
the Secretary of Labor to set a nationwide industry- 
wide minimum wage rate for an industry like the lamp 
industry, where the evidence shows (a) that a national 
wage standard is completely foreign to the custom and 
practice of the industry (b) under collective bargaining 
contracts—including multiplant contracts between the 
union and the same employer—local wage area 
differentials have been preserved; and disregard evi- 
dence showing the prevailing minimum wage standards 
in the appropriate localities for making a determina- 
tion. 

. Assuming the answer to the foregoing question is in 
the affirmative, may the Secretary of Labor, if he finds 
—as he did in this case—that competitive factors 
justify his ignoring local plant differentials based on 
local bargaining and wage levels, in computing the 
minimum, apply a formula which treats the industry as 
an aggregate of plants rather than as an aggregate of 
competitors. 


. May the Secretary under the authority vested in him 
by Section 6 of the Walsh-Healey Act determine a 
minimum and sx>minimum wage rate for beginners 
(i.e., workers with less than three months’ experience), 
which is not supported by rehable, probative and 
substantial evidence. 


ble 








5. Is the Secretary of Labor (despite a prehearing 
instruction to appellants to submit such evidence) by 
limiting the scope of the Notice of Hearing, entitled 
to disregard evidence which is relevant to the lamp 
determination thereby excluding material issues from 
consideration. 


. Is the Secretary of Labor in the face of an affirmative 
showing that a wage determination was not appropriate 
or necessary to promote the objectives of the Walsh- 
Healey Act, free to abstain from assigning any reasons 
for his action. 


. Did the Secretary of Labor err in failing to pass upon 
the applicability of his determination, insofar as the 
‘‘open market’’ exemption of Section 9 was concerned, 
to the types of lamps supplied to the Government. 
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(1936), 41 U.S.C. 35 et seq., as amended 66 Stat. 308 (1952). 
The action was brought by appellants to declare such 
determination unlawful and void and to enjoin appellee 
from enforcing or otherwise giving it effect (J.A. 1-7). 


In this determination, effective August 20, 1956, 21 FR. 
D444 (J.A. 25-31), the Secretary of Labor found the pre- 
vailing minimum wage for persons employed in the electric 
lamp industry to be $1.26 an hour for experienced workers 
(Le. persons employed for not less than three months), 
and $1.20 for beginners. The appellants manufacture 
products including lamps and lamp parts within the scope 
of the Secretary’s definition of the industry, and as 
persons ‘‘adversely affected or aggrieved’’ within the 
meaning of Section 10 of the Act, 41 U.S.C. 48a(b), sought 
judicial review of the determination in the District Court. 


In the court below, appellee, the Secretary of Labor, 
moved to dismiss and in the alternative, for summary 
judgment (J.A. 34-5). Appellants filed a cross motion for 
summary judgment (J.A. 41). The court did not refer 
either in its opinion (J.A. 51) or order (J.A. 52) to the 
motion to dismiss, and disposed of the case by denying 
appellants’ motion and granting appellee’s motion for 
summary judgment. Notice of appeal was filed on 
August 20, 1957 (J.A. 52-53). This Court has jurisdiction 
of the appeal under the provisions of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


1. Background of the Proceedings 

The electric lamp industry is a relatively small one 
consisting of 27 or 28 manufacturing companies,' employing 
about 24,000 workers (J.A. 57, Govt. Ex. 4, Table 1). The 
total production of lamps in this country, according to 
Census figures, amounts to $300,000,000, of which the 
Government purchases about $10,000,000 worth—approx- 
imately 3% of the national aggregate (J.A. 84). 





1 The Census estimates the total at 28, but the Bureau of Labor Statistica 
found only 63 manufacturing establishments, operated by 27 companies. 
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The five manufacturing companies which are appellants 
in this action are listed in the Federal Supply Schedule 
(J.A. 235-8). Three of them produce the great bulk of 
the lamps made in the United States, viz, General Electric 
Company, Sylvania Electric Products, Inc., and Westing- 
house Electric Corporation. Each of these three manu- 
facture great varieties of electrical equipment and 
electronic products, and constitute part of the major 
manufacturing classification Known as the electrical 
machinery industry. In the three companies, however, 
there are separate lamp divisions which are adminis- 
tratively responsible for the operation of several plants.” 
None of the remaining 25 companies, with the exception 
of Tung-Sol Electric, Inc., also an appellant, which has two 
plants, operates more than one lamp manufacturing 
establishment. The fifth appellant here is Consolidated 
Lamp Company, which operates one plant, the Champion 
Lamp Works at Lynn, Mass. 


Early in 1954, the C10. International Union of 
Electrical Workers, (referred to herein as I.U.E.-C.1.0.) 
presented a demand to General Electric for a corporation- 
wide minimum wage of $1.25 an hour (J.A. 270). This 
proposal was rejected (J.A. 180), and the parties eventually 
agreed upon a contract which preserved local wage 
differentials (J.A. 270). 


Later in that year, the L.U.E.-C.LO. at its annual con- 
vention, September 27, 1954, requested the Secretary of 
Labor to use the authority given him under the Walsh- 
Healey Act to make a minimum wage determination for 
the lamp industry (J.A. 230). At that time, the Act had 
been on the statute books for about eighteen years,— 
during which period neither the appellee nor any of his 
predecessors as Secretary of Labor had found it necessary 
or appropriate to apply the wage provisions of the Act 
to government procurement of lamps. 





2 The number of General Electric plants manufacturing lamps or lamp parts 
covered by the determination is 21; Westinghouse, 9; Sylvania, 8. 
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Acting upon the Union’s request, the Secretary then 
began the proceedings which eventually resulted in the 
determination of an industry-wide minimum at $1.26 an 
hour. 


At the hearmg a Bureau of Labor Statistics witness 
reported that answers to the wage questionnaires had been 
received from 59 establishments making products within 
the scope of the industry definition (J.A. 57). He said 
that the tables as amended (Govt. Ex. 4) included these 
plants and four additional small ones which failed to 
provide information (J.A. 57). The wages from the non- 
replying plants were included in the tabulation on the 
basis of estimates (J.A. 57, 59). Consequently, the tables 
based on 63 plants were presented as a ‘‘census’’ of the 
industry rather than a sampling (J.A. 60). 


2. Wage Information Concerning Individual Companies 


The tables (Govt. Ex. 4) did not identify any of the 
63 plants covered in the survey. Evidence was introduced 
by the industry panel, however, with respect to the lowest 
established entrance (ie., starting) rates in the establish- 
ments operated by the five plaintiffs. The LU.E. and the 
U.E., two labor organizations representing employees in 
several lamp plants also introduced tables covering starting 
rates and ‘‘minimum job rates’” in such plants (I.U.E. 
Ex. 1). A wage table covering rates and earnings for 
16 small, single plant companies was received from counsel 
for the Incandescent Lamp Manufacturers (J.A. 247) as 
well as the names of the companies supplying this data 
(J.A. 248). 


From this data, certain facts about the wages paid by 
the companies and plants in the industry emerged: 


3 The ‘‘minimum job rates’’, not being confined to lowest rates paid after 
three months experience obviously provided no information upon which the 
Secretary could find the $1.26 rate for experienced workers, Appellee’s brief 
in the court below (pp. 14, 283), however, relies in part on these union figures 
to support the determination. 
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General Electric Company. In the lamp division of this 
company 21 plants‘ covered by the definition were included 
in the Government tables. These plants are located as 
follows: Bucyrus, O.; Cleveland, O. (three establishments, 
viz., Nela Park, Euclid Lamp Works, and 762 E. 45th St.); 
Warren, 0. (two establishments, viz, Ohio Lamp Works 
and Trumbull Lamp Works); Providence, R. L; Youngs- 
town, O.; Newark, N. J.; Memphis, Tenn.; Bellevue, 0O.; 
Conneaut, O.; East Boston, Mass.; Oakland, Calf.; Lexing- 
ton, Ky.; Jackson, Miss.; Circleville, O.; Jefferson, O.; 
St. Louis, Mo.; Goldsboro, N.C.; and Mattoon, TL 


With the exception of Goldsboro, N. C. where both the 
hiring rate and rate for workers with three month’s ex- 
perience was 1.12% (J.A. 168) the rates for the other 20 
General Electric plants were as high or higher than those 
prescribed in the industry determination. The establish- 
ment at Goldsboro is a parts plant manufacturing lead-in 
wires (J.A. 169) which, in turn, are supplied fo lamp 
assembly plants at nine other General Electric locations. 
(See Olson Affidavit, J.A. 47-48)5 


Westinghouse Electric Corporation. Nine establishments 
were covered by the survey and the testimony shows the 
locations and starting rates to be as follows: Bloomfield, 
N.J.-1.43; Belleville, N.J.-1.438; Fairmont, W. Va.-1.33; 
Trenton, N.J.-1.41; Reform, Ala.-.90; Little Rock, Ark.-.92; 
Richmond, Ky.-.9642; Paris, Texas-.94; Owensboro, Ky.- 
Lily. 

This testimony shows (J.A. 140, 141) that only four of 


the nine Westinghouse plants had entrance rates as high 
or higher than the 1.20 proposed in the determination. 





4See Modley Affidavit, attached to appellants’ motion, for the names of 
these plants (J.A. 43). 


5The Affidavit of Assistant Administrator Weiss (J.A. 35, 36) on first 
reading seems to give the impression that the record is barren of testimony 
showing that any General Electric plant paid less than $1.26. Apparently, 
however, he was referring only to plants of final assembly, in contradistinction 
to such plants as Goldsboro which manufacture only parts. 
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Sylvania Electric Products, Inc. Eight establishments 
were covered by the survey and the testimony shows the 
locations and starting rates to be as follows (J.A. 155): 
Salem, Mass. (Loring Avenue)-1.20; Salem, Mass. (Boston 
St.)-1.20; Danvers, Mass.-1.20; Ipswich, Mass.-122; Mon- 
toursville, Pa.-1.20; St. Mary’s, Pa.-1.20; Winchester, Ky.- 
9; Waldoboro, Me.-84. 


Thus, only six of the eight Sylvania plants have entrance 
rates as high or higher than 1.20. None of these locations 
has an automatic progression scale (J.A. 202, 3) but operate 
under either a measured day plan or a conventional incen- 
tive plan. In other words no Sylvania plant has a guar- 
anteed rate as high as 1.26 applicable to employees of three 
months experience or more (J.A. 44) 


Tung-Sol Electric, Inc. Only one of the two plants oper- 
ated by this company, according to the testimony, was 
paying wages as high or higher than the Secretary’s deter- 
mination. This was the Newark, N.J. plant where the 
entrance rate was two cents higher. The rates at the 
Boyertown, Pa. plant were below the figures (J.A. 219, 220) 
determined as the minimum and subminimum.® 


Consolidated Electric Lamp Company. This company 
has only one plant, Champion Lamp Works at Lynn, Mass., 
with a minumum hiring rate of 1.18 which, it will be 
observed, is below the Secretary’s prescribed rate (J.A. 
220).? 


Plants represented by the Incandescent Lamp Manu 
facturimg Association. There are 16 (J.A. 248) of these 
establishments, viz., Radiant Lamp Corp., Newark, N.J.; 
Dura Electric Lamp Co., Inc., Newark, N.J.; Amplex Corpo- 


6The return on the Boyertown questionnaire, which is in the possession 
of the Department, shows 2 lowest starting rate of $1.00, and lowest after 
3 months of $1.06 (See Modley Affidavit, J.A. 44). 


7 The Weiss affidavit refers to 2 minimum ‘‘job’’ rate of $1.2934 at Con- 
solidated. Obviously the ‘‘job’’ rate was not the minimum for workers with 
three months’ experience, for the return in the possession of the Department 
which is the basis of the tables shows a starting rate of 1.18 and a 3 month 
rate of 1.24% (J.A. 44). 
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ration, Brooklyn, N.Y.; Pennsylvania Iluminating Corp., 
Scranton, Pa.; Colorescent Lighting, Inc., Ehzabeth, N.J.; 
North American Electric Lamp Co., St. Louis, Mo; Chicago 
Miniature Lamp Works, Chicago, DL; Matchless Electric 
Co., Chicago, IL; Save Electric Corporation, Toledo, 0.; 
Everbest Engineering Corp., New York, N.Y.,; Colonial 
Electric Products, East Patterson, N.J.; Marvel Mfg. Co., 
Hoboken, N.J.; Bigelow Manufacturing Corp., Newark, 
N.J.; Herzog Miniature Lamp Works, Long Island City, 
N.Y.; Interlectric Corporation, Warren, Pa.; Solar Electric 
Corporation, Warren, Pa. 


An exhibit (Ind. Mfg. Ex. 4; J.A. 247) shows that in 14 
of these companies the lowest established rate was below 
95 cents. Two other companies, wage data for which were 
included, but which reported ‘‘no established hiring rate’’, 
showed that there were actually workers on their payroll 
earning less than 95 cents an hour (J.A. 45, 46). 


The witness Modley (J.A. 212, 220) said that he had been 
shown copies of the reply questionnaires from 22 com- 
panies which provided the data on which the Government 
tables were based.* Of these 22 companies, only 14 reported 
entrance rates as high as 1.20 in any of their plants, viz., 
General Electric Company, Westinghouse, Sylvania and 
Tung-Sol (J.A. 219, 220). The witness was not personally 
acquainted with the wage data from five other companies, 
as he stated that the number of returns shown by the Bureau 
tables to have been received exceeded by one the number 
which had been sent to him (J.A. 212). The other four 
companies referred to by the witness were the four single 
plant manufacturers which sent in no data to the Bureau, 
but whose wage structure was estimated for the purposes 
of the tables. 


Thus, even though there was no testimony with respect 
to the wages of five of the 27 companies covered by the 





8One of these companies, Western Electric Company, Inc., which is not 
a plaintiff in this case, submitted a questionnaire from its Allentown, Pa. 
plant which showed a lowest established starting rate of 1.15 and a lowest 
rate after three months of 1.20 (J.A. 45). 
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Government wage survey, one of the tables (Govt. Ex. 4, 
Table 4) makes it clear that only four companies in the 
industry operated any plants where the lowest established 
rate was as high as 1.20. These were the four companies 
enumerated by the witness Modley. According to this table 
in only 31 of the 68 establishments surveyed, were the 
hiring rates in excess of 1.19. Obviously, this total is 
based upon 20 General Electric plants, four Westinghouse 
plants, six Sylvania plants, and the Newark plant of Tung- 
Sol—a total of 31. 


3. Absence of National or Regional Wage Standards 
in Union Contracts 


At the hearing evidence of the minimum wage rates 
established by collective bargaining agreements was offered 
by the three principal unions in the industry, the IUE-CIO, 
the UE, and the IBEW-AFL. This evidence was received 
without objection, it appearing that in prior determina- 
tions the Secretary had attached great weight to the wage 
patterns developed by union contracts. 


Wages and working conditions at all nine of the Westing- 
house plants, the second largest producer, are governed by 
union contracts (J.A. 138, 142). The same is true to a 
sightly lesser degree of the largest producer, General 
Electric, 16 of whose 21 lamp plants are covered by union 
contract (J.A. 249, 168, 159; Tr. 284). Three of the eight 
Sylvania plants are unionized (J.A. 249; Tr. 284).® The 
Consolidated plant also has a union agreement (J.A. 220). 


None of the unions presented any data with respect to 
union rates in the small single plant companies where the 
lowest established rate varied from 75 cents to 95 cents. 
These were the 16 manufacturers represented at the hear- 
ing by the Incandescent Lamp Manufacturers Association 
(J.A. 73, 247, 248). It is conceivable that a number of these 
concerns also have union contracts, for the majority of 
them are situated in the New York metropolitan area and 





9 These are the two Salem plants and the Ipswich, Mass. plant which is 
covered by an IBEW agreement. 
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there was testimony that one of these companies, selected 
by the Association as typical, had an agreement with the 
IBEW calling for a minimum rate of 85 cents.*° As the 
manufacturers in this group accounted for a total employ- 
ment of only 1107 covered workers the evidence presented 
by the labor organizations did establish in terms of number 
of employees at least, that the lamp industry is heavily 
unionized. 

The IUE-CIO is the representative of more General 
Electric plants than any other single labor organization, 
being the bargaining agent at eight locations (J.A. 249). 
Although the union has a multi-plant agreement (J.A. 
269-270) with the Company, it contains clauses leaving the 
negotiation of hourly rates to local unions and local manage- 
ment (J.A. 270). Starting rates at the eight IUE locations 
of General Electric run from 1.30 in Memphis, Tenn. to 
1.4214 in Warren, Ohio, and Youngstown, Ohio (J.A. 249, 
167, 168). 


The U.E. is the bargaining agent in six General Electric 
plants where the lowest established rates run from 1.33 
at East Boston, Mass. to 1.39 at Oakland, Calif. (J.A. 168, 
Tr. 284). 


Contracts between General Electric and the IBEW-AFL, 
were reported in force at Lexington, Ky. and Jackson, Miss. 
(J.A. 159). The lowest established rates at these locations 
are 120.5 at Lexington and 127 at Jackson. Thus, in the 
General Electric system the lowest union rate varies be- 
tween 142.5 and 120.5, a spread of 22 cents. The non-union 
plants with the exception of Goldsboro, N.C., were all within 
this range (J.A. 167, 8). 


The employees in all nine of the Westinghouse plants are 
covered by union contract, but again the evidence showed 
the wages varied from one location to another, although 
Westinghouse has a single master contract with the IUE 
(IUE Ex. 4; Ind. Ex. 16). 


10 This company was the Amplex Corporation of Brooklyn, N.Y. (J.-A. 
50-67; Tr. 50). ; 
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The minima in the four lamp locations covered by the 
master contract with the IUE are as follows: Bloomfield, 
N.J.-1.43; Belleville, N.J.-1.43; Fairmont, W.Va.-133; 
Trenton, N.J.-1.41. 


The master agreement between Westinghouse and the 
IUE provides: 
‘* Wages will be paid in accordance with wage schedules 
effective in the various bargaining units. All 
schedules are negotiated locally.’’ (J.A. 266) 


Four Westinghouse plants are covered by agreements 
with the IBEW-AF'L and the minimum rates in these plants 
are as follows: Reform, Ala.-.95; Little Rock, Ark-.92; 
Richmond, Ky.-.9642; Paris, Texas-.94. All of these con- 
tracts are negotiated on a single plant basis (J.A. 89, 90, 
138). The ninth Westinghouse lamp plant is situated in 
Owensboro, Ky., and the agreement with UAW-AFL pro- 
vides for an entrance rate of 1.11% (J.A. 138, 149). 


As the foregoimg summary reveals, union rates in West- 
inghouse have a spread of 49 cents, running from .94 to 1.43, 
depending upon the location of the plant. The evidence 
further reveals the only sign of uniformity among union 
minima trends to be when plants are in the same metro- 
politan area. Thus, IUE has a contract with Consolidated 
at Lynn, Mass., establishing a minimum of 1.18 (J.A. 220) 
and in the adjacent city of Salem has a contract with 
Sylvania establishing a minimum rate of 1.20. The starting 
rate under the UE contract with another Salem plant is 
the same and in nearby Danvers, the Sylvania minimum 
rate is the same. 


4. Evidence of Impact of Local Wage Levels 


After testimony had been offered by the unions with 
respect to minimum wage rates, the industry panel offered 
evidence intended to prove that the variance in wages be- 
tween the different lamp production areas was due to the 
impact of local wage levels and that this was the prevailing 
wage. pattern in the industry. This evidence consisted of 











ps 


testimony by a Sylvania official (J.A. 121, 123, 124) who 
stated that his company has established a number of new 
plants in recent years (J.A. 123) and that whenever a new 
one is established the company ascertains from the em- 
ployment office in the local labor market area and by visits 
with other manufacturers in that vicinity, the current wages 
being paid on various types of jobs. Sylvania then estab- 
lishes its own wage rates for the particular jobs in the wage 
structure in accordance with the upper half of the going 
rates in that community (J.A. 124). He also stated that 
even where there are multi-plant union agreements, wages 
are still fixed on a community basis (J.A. 125). 


Similar testimony was received from a Westinghouse 
official who said that the minimum rate line tends to follow 
the rate for similar work in the locality (J.A. 137), and that 
while the company has discarded the practice of surveys 
in recent years, fluctuations in wages in the community 
still affect minimum rates in Westinghouse plants (J.A. 
138). 


According to another witness, General Electric policy 
with respect to establishment of wages is essentially the 
same. Their union contracts recognize that starting rates 
and job rates will vary depending upon the location of 
the job (J.A. 161) and the announced policy of the company 
is to conform the wage structure of its several plants with 
community wage rates (J.A. 162-3; Ind. Ex. 23). 


Having made this point, appellants then submitted exten- 
sive documentary evidence with respect to the prevailing — 
minimum wages in the various metropolitan or labor market | 
areas where lamp plants were found. In the pre-hearing © 
conferences the industry group had requested the Depart- — 
ment of Labor to undertake a Bureau of Labor Statistics — 
survey for purposes of the proceeding which would show © 
wage data for manufacturing establishments in the various © 
localities where lamp plants were situated (J.A. 188). The | 
Secretary declined to do so on the ground that the Bureau — 
did not have adequate resources to make community surveys _ 
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in the 35 areas designated (J.A. 189). The Secretary 
agreed, however, to give consideration to such wage data 
provided industry could ‘‘demonstrate its pertinence’’ (J.A. 
189). He suggested that industry could obtain such data 
through the services of a ‘‘technically competent survey 
organization, using the Bureau of Labor Statistics manual 
of procedures’? (J.A. 190). Accordingly the industry 
panel engaged the services of an independent firm known 
as ‘“‘Andits and Surveys Company’? (J.A. 182), which 
undertook a survey of all the manufacturing establishments 
im the 37 areas where there was an establishment producing 
lamps. The results of this survey, included in three bulky 
volumes, were introduced as Industry Exhibits 25, 26 and 28 
(J.A. 187) and were received over the objection of the IUE 
(J.A. 187, 192). 


5. Lamp Procurement Methods of the Government 


The evidence, as the Secretary of Labor found (J.A. 13), 
shows that virtually all electric lamps purchased by the 
Federal Government are obtained through a single con- 
tract negotiated each year with 9 or 10 companies by the 
General Services Administration (J.A. 93, 250-65; Ind. 
Ex. land 9). In May of each year, that Agency publishes 
a printed Solicitation for Offers which includes a schedule 
of some 340 different kinds of lamps (J.A. 250-65; Ind. 
Ex. 1). All of these are standard types available to indus- 
trial and domestic customers as well as the Government 
(J.A. 105, 111). 


The contract is what is termed a multiple-award, for it 
is not the practice to give any company an exclusive con- 
tract on particular items. For example, during the survey 
year, the Federal Supply Schedule (J.A. 235; Ind. Ex. 2) 
reveals that General Electric and Westinghouse were 
awarded contracts on all major items. With the exception 
of certain types of miniatures, this was also true of 
Sylvania. The Government, however, did not limit itself 
to these three suppliers but also awarded contracts for 
some of the same items to six relatively small companies, 
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Amplex Corporation, Arc-Ray Electric Corporation, Con- 
solidated Electric Lamp Company, Dura Electric Lamp 
Company, Radiant Lamp Corporation, and Tung-Sol Elec- 
tric, Inc. In addition to the Hsted items, the companies 
receiving awards also make available under the contract, 
unlisted items carried in their own catalogues at corres- 
ponding discount prices (J.A. 235; Ind. Ex. 2, p. 5, Art. IT). 
While some of the awards place a maximum lmit on the 
dollar value of the items which certain contractors can be 
called upon to supply the contract does not obligate the 
Government to buy lamps from any of the particular con- 
tractors (J.A. 97). 


When a company receives an award, it then circulates to 
5200 Government installations its authorized price list on 
the items for which it is an authorized contractor (J.A. 94). 
Each installation has its choice of the company from which 
it orders provided that manufacturer has received an 
award. No Government agency, however, may order lamps 
outside the scope of the Federal Supply Schedule except in 
emergencies which are subject to audit by the Comptroller 
General (J.A. 253; Ind. Ex. 1). 


It is not necessary to be the lowest bidder to obtain an 
award for the ‘‘Solicitation for Offers’’ provides (J.A. 250; 
Ind. Ex. 1, Art I) — 


co Government may make multiple awards to those 

nsible bidders . . . will be most advantageous 
is e Government, taking into consideration the need 
to make a variety of selections available to Government 
agencies in order to accomplish or produce required 
end results, reasonableness of prices quoted, compliance 
with delivery requirements, and other pertinent 
factors.’? (Emphasis supplied.) 


Consequently, under the multiple award system, there is 
considerable variety in the prices charged the Government 
by the different manufacturers. On certain types of lamps, 
even though the catalogue prices of the companies may be 
alike, the discounts quoted to the Government by the manu- 
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facturers vary (J.A. 236-8). On other items, the quoted 
prices of the contractors as well as the discounts show varia- 
tions on some items. (Cf. Ind. Ex. 412 incl) 





6. The Secretary's Determination 


On April 2, 1956, appellee issued his proposed deter- 
mination (J.A. 8-25), in which he adopted the tentative 
definition of the electric lamp industry set forth in the 
Notice of Hearing and provided that persons employed in 
the industry should receive a minimum wage of not less 
than $1.26 an hour “arrived at at either a time or incentive 
basis,” exeept that beginners, i.e., employees with less 
than 480 hours of experience could be employed at not 
less than $1.20 an hour (J.A. 23-24). 


Summarizing the wage data in the record, the Secretary 
referred to the statistics collected by Audits and Surveys 
Company, on the basis of which the industry panel had 
presented a tabulation indicating what determination of 
prevailing minimum wages should be made in the 38 areas 
in which lamp plants were located (J.A. 17), but stated 
that it was unnecessary to give consideration to this evi- 
dence in view of his decision to base a determination on an 
industrywide basis. Instead the Secretary relied upon a 
Bureau of Labor Statistics table showing wages actually 
paid* to workers, exclusive of those in the lowest labor 
grade with experience of three months or less. 


Exeeptions were filed to the Secretary’s recommenda- 
tions both by the small companies and by the industry panel 
(appellants here) which also requested oral argument. 
This was denied by the Secretary (J.A. 5, 32). In his final 
determination he reaffirmed all his original findings ex- 
cept in one minor particular, not relevant here (J.A. 25- 
31).” 

22 These tebles included incentive earnings in econtradistinction to the lowest 
rate guaranteed or otherwise established for workers with three months 
experience. 

23 He redefined the term ‘‘beginners’’ to whom the ‘‘tolerance’’ of $1.20 
was applicable, to persons employed for less than three months rather less 
than 480 hours (J.A. 29). 
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7. The Decision of the District Court 


Appellee’s motion for summary jadgment and appel- 
lants’ opposition thereto and cross-motion were argued 
in the general motions session of the District Court before 
Judge McGuire. In the short opinion (J.A. 51) filed with 
his order, he held that despite appellants’ arguments to 
the contrary, the principles announced by this Court in 
Mitchell v. Covington Mills, 229 F. 2d 506; 97 App. D. C. 
165, sustained the validity of appellee’s determination. 


SUMMARY OF ARGUMENT 


What the challenged determination of the Secretary pro- 
poses to do is to impose a nationwide, industrywide mini- 
mum wage upon appellants and other manufacturers who 
supply lamps to the Government. We contend that such 
a determination was never authorized by Section 1(b) of 
the Walsh-Healey Act, the language and legislative history 
of which seem clearly to compel the Secretary to base his 
minimum wage standards for a ‘‘particular industry’’ on 
corresponding rates paid in the locality where the articles 
are manufactured. In this respect, we submit, the Coving- 
ton case is distinguishable; for there the determination 
was based on another standard, ‘‘similar work’’ and the 
court found that these words were not modified by the 
phrase ‘‘in the locality’’. 

But even assuming that the broad principles of the Cov- 
ington opinion authorized an industrywide determination 
here, we submit that the Secretary went far beyond the 
limitations of his statutory authority in determining not 
only the minimum rate but also the subminimum or start- 
ing rate at levels which would force every manufacturer 
in the industry to raise wages in order to comply. Section 
1(b) requires that the determination shall be based on 
‘‘prevailing’’ minimum wages. Surely that cannot mean 
a rate above the lowest wage established by the highest 
paying company. It is our position that this aspect of 
the determination alone renders it invalid. 


The startling figures at which the Secretary ultimately 
arrived were reached after he had rejected evidence for bas- 
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ing his determination on local area standards. The Secre- 
tary did not deny that wages in lamp plants whether estab- 
lished by collective bargaining or not, are shaped by the 
wage pattern prevailing in the labor market area, but he 
ignored these considerations on the asserted ground that 
“‘eompetitive and marketing factors’’ warranted the estab- 
lishment of an industrywide minimum. He cited as ex- 
amples of these overriding competitive factors, the efforts 
of every lamp manufacturer to compete for sales in all 
parts of the United States, observing that even in the 
multi-plant companies, a plant was not a unit serving a 
local market area but a segment of an integrated company- 
wide manufacturing and distribution system. 


But it was pointed out to the Secretary that if the 
area of competition was the decisive factor, then the logic 
of his position would require him to treat as the minimum 
wage only the lowest rate paid in each of the competing 
manufacturing systems. These rates were substantially 
below what his proposed determination contemplated. Not- 
withstanding, he justified his proposal on the ground that 
it was the number of plants paying a particular minimum, 
rather than the minimum rates of the competing companies, 
which determined the question of ‘‘prevailing.’’ 


In short, appellee’s determination seems to stand for 
two propositions, difficult to reconcile, viz., (1) in ascer- 
taining the prevailing minimum wage, locality wage pat- 
terns which determine the rates of the individual plants may 
be disregarded if the production and marketing methods of 
the company rather than the plant (its subdivision) deter- 
mines the area of competition; and (2) but the lowest rate 
of such a competing company should not be treated as the 
minimum rate of that company, if some plants of that com- 
pany pay higher wages elsewhere in conformity with the 
locality wage pattern. 

We also contend that the competitive and marketing fac- 
tors which caused this Court to uphold an industrywide 


determination in the Textile industry case are conspicu- 
ously absent here. Hence we urge this Court to hold that 
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an industrywide determination for the lamp industry was 
not justified as a matter of law or as a matter of discre- 
tion.* In this case there was no showing that lower wage 
scales have given some manufacturers a competitive ad- 
vantage in Government bidding, for the methods of Fed- 
eral lamp procurement place no premium on wage or price 
cutting. We also point out that in this industry a na- 
tional wage standard is foreign to the wage pattern which 
has developed under collective bargaining contracts and 
that the record, unlike the record in the Textile case, con- 
tained pertinent evidence to show that geographic limita- 
tions were practicable and feasible. 


Farthermore, we submit that appellants’ rights under 
the Administrative Procedure Act were violated not only 
by the limitations the Secretary subsequently adopted with 
respect to the Notice of Hearing, but by the failure of the 
Secretary to assign reasons for disposing as he did of the 
various material issues of fact, law and discretion pre- 
ented on the record for his consideration as required by 
Section 8 of that statute. 


We point out that even though an industrywide deter- 
mination might be valid, the computation of the minimum 
rate in this case was not based upon reliable and substan- 
tial evidence and that the subminimum rate does not pur- 
port to rest on evidence at all. 


It is also our position that by refusing to pass on the 
evidence relating to the open market character of the kind 
of lamps the Government purchases, the determination is 
defective, as Section 10(b) of the Walsh-Healey Act makes 
‘‘the applicability of any .. . wage determination” relevant 
upon judicial review. 


24In the Notice of Hearing the Secretary clearly recognized that he had 
discretion to prescribe various local minimum wage standards by inviting 
evidence on this issue (J.A. 231). 
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ARGUMENT 


L THE DETERMINED MINIMUM WAGE RATES ARE OBVIOUSLY 
NOT BASED UPON THE PREVAILING MINIMUM, FOR THE 
RECORD SHOWS THAT EVERY LAMP MANUFACTURER 
WOULD HAVE TO INCREASE WAGE RATES TO COMPLY 
WITH THE SECRETARY'S DECISION. 


A. The Wages Found “Prevailing” Are Patently Excessive 


The most flagrant error in the determination of the Secre- 
tary of Labor is the fact that compliance with the decision 
would necessitate even the highest paying lamp manu- 
facturers to increase the wage rates of record, in order to 
supply lamps to the Government on any contract for which 
bids are solicited after the effective date of the decision. 
Reference has been made to the fact that the record discloses 
that only four companies operated any plants in which the 
entrance rate for workers in the lowest labor grade was as 
high as $1.20. These four companies, appellants in this 
ease, are General Electric, Westinghouse, Sylvania and 
Tung-Sol. The other 23 or 24 manufacturers—all single 
plant companies, including appellant Consolidated*—were 
paying substantially less (J.A. 44-46). When the latter 
aspect of his proposal was called to the Secretary’s atten- 
tion by some of the smaller companies, he reaffirmed his 
decision on the ground that it was not inconsistent ‘‘to 
require the small producers to pay no less than the mini- 
mum prevailing wage for their industry. .. . To do other- 
wise would grant the smaller units of the industry an unfair 
competitive advantage over the larger units, and validate 
depression of wages and purchasing power....’’ (J.A. 26). 

So far as the record shows, there is no lamp mannfac- 
turer in the country which does not pay a minimum wage 
considerably below even the subminimum proposed. This 
applies even to the four appellants which have some plants 
where the entrance rate is $1.20 or above. In the General 
Electric system,” for example, there is a minimum entrance 





12 Despite IUE Ex. 1, the record shows that the lowest established rate at 
Consolidated Electric in Lynn, Mass., was $1.18 (J.A. 220). 


13 This is the rate for the G.E. plant at Goldsboro, N.C. (J.A. 168). 
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rate of $1.12}. The minimum rate in the Westinghouse 
system is 92 cents,‘ and in the Sylvania system, where there 
is an incentive plan, 84 cents.” 

So far as the $1.26 rate for workers with three months 
experience is concerned, the number of companies which 
have even a single plant meeting this standard, consists 
only of three: General Electric, 20 plants out of 21; 
Westinghonse, four out of 9; and Tung-Sol, one out of two. 
Sylvania the third largest producer operates no plant in 
which such a rate has been established for workers with 
three months experience. 

According to the Sylvania survey, none of the eight 
plants in its lighting division has an automatic progres- 
sion wage plan (J.A. 44). Certain locations have a 
measured day plan (J.A. 198-9, 201-2) under which an op- 
erator has to meet certain production standards for a stated 
period before being guaranteed a higher rate. Other plants, 
including Ipswich, Waldoboro, and Winchester, have a 
straight incentive plan (J.A. 201-2). 

Department of Labor spokesmen in the past have re 
peatediy explained that the purpose of the Act is not to 
raise minimum wages generally but to ‘“‘prevent the flow 
of Government business into the hands of firms that pay 
substandard wages and maintain low employment stand- 
ards’’ and that ‘‘its purpose was, in short, to bring about a 
situation where employers paying fair and reasonable 
wages would not lose out on Government business to low- 
paying firms.’”° 

Yet it is clear that under the terms of the proposed deter- 
mination none of the employers in the lamp industry, ir- 
respective of how ‘‘fair and reasonable’’ their present 
wages may be, will be eligible to bid on Government con- 


14 Starting rate at Little Rock, Ark. In four of the other eight plants 
in the Westinghouse system, viz, Richmond, Ky.; Reform, Ala.; Paris, Tex.; 
and Owensboro, Ky., the minimum was substantially below the starting rate 
of $1.20 (J.A. 89-90, 140). 


15 Rate reported for plant at Waldoboro, Me. (J.A. 155). 


16 “Notice of Proposed Amendment to the Determination ... for the Tex- 
tile Industry’’, 17 F.R. 11197. 
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tracts without disrupting present wage scales or drasti- 
cally reorganizing their manufacturing and distribution 
systems.** 

A former Secretary of Labor in justifying industry-wide 
determinations, once said the purpose of the Act is ‘‘to 
protect the majority of fairminded employers from being 
under bid . .. and thus to safeguard the working conditions 
of a majority of the employees’’.* 

Assuming the purpose of the lamp determination is to 
protect the wage standards of the majority of the ‘‘fair- 
minded’’ employers, it is somewhat incongruous to discover 
that the Department is proposing a standard which not 
even the most fair-minded comes close to meeting. 

In the court below appellee’s counsel sought to defend 
the determination on the basis of a dictum in Endicott 
Johnson Corp. v. Perkins, 317 U.S. 501, 507, to the effect 
that the Act’s basic purpose is ‘‘to use the leverage of the 
Government’s immense purchasing power to raise labor 
standards’’. We submit that this pronouncement affords no 
justification for increasing wages above prevailing rates, 
for obviously labor standards may be ‘‘raised’’ by compel- 
ling companies whose wages are below the level of most of 
their competitors to increase them to the general industry 
leveL Until this argument was advanced there had never 
been any previous suggestion from official sources that 
Section 1(b) authorized the Secretary of Labor to set mini- 
mum wages on the basis of what he considered they should 
"Gt Ue Se acs nana Re. ay kk dau ok Dia eine companies could 
eontinue to bid, without revising their wage structures, on Government con- 
tracts because some of the plants in their respective systems pay wages which 
meet the proposed standards. As the Secretary himself has found, all the 
multi-plant companies stock lamps in common warehouses and fil] Government 
orders out of such stock. Moreover, some of the plants which would be ‘‘sub- 
standard’’ under the proposed determination, mannfacture parts which fall 
within the definition which are shipped to lamp assembly establishments, e.g., 
Westinghouse (Paris, Tex.), Sylvania (Waldoboro, Me.). 

18 Article by Maurice J. Tobin, ‘‘Modern Industry’’, Vol. 20, No. 5, Nov. 
1950, The same reasoning was used by Chief Judge Edgerton in the Covington 
ease where he deplores ‘‘the competitive advantage of concerns that operate 
in low wage communities.’? (Emphasis supplied.) 
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be. Prior to its amendment by the House Judiciary Com- 
mittee the text of the corresponding subsection read: 


‘¢,... Minimum wages fixed under this Act shall be 
such wages as are fairly and reasonably commensurate 
with the value or service or class of service rendered.”’ 


Congress refused to accept this provision and enacted in- 
stead the existing provision that the Secretary shall simply 
ascertain what minimum wage prevails. Representative 
ati) himself declared on the floor of the House: 


. The prevailing wage is only a fact which already 
oe The Secretary’s duty is simply to inquire and 
ascertain what that prevailing wage is.’”® 


Similarly, Representative Walter assured the Congress: 


‘‘. . . There is nothing in this measure that gives to 
any one t in any executive branch any authority to fix 


wages.’ 


B. Such Rates Ignore Competitive and Marketing Factors 


The paradox of a ‘‘prevailing minimum’’ which would 
compel every lamp company in the industry to revise its 
wage structure upward in order to be eligible for Govern- 
ment contracts is the outgrowth of a manifestly inconsistent 
formula. It appears—and appellee concedes—that his 
statistical approach accorded paramount weight to num- 
bers of establishments rather than to numbers of employers. 
We submit that this technique was manifestly improper 
once the Secretary had embarked upon a course of estab- — 
lishing a nation-wide standard on the ground that ‘‘com- | 
petitive and marketing’? factors justified his doing so. : 

It is true, of course, that the multi-plant employers have | 
higher minima at certain locations, but clearly this fact is | 
relevant only to a determination based upon wages pre- | 
vailing in local production areas. The Secretary has ex- . 





19 Congressional Record, Vol. 80, 74th Cong., 2d Sess., p. 10003. 


20 Congressional Record, Vol. 80, 74th Cong., 2d Sess., p. 10004. See also | 
48 Yale L. J. 610; 69 Harvard L. RB. 1341. | 


22 





plained that competition among lamp companies is nation- 
wide. He has also observed that the multi-plant companies 
do not utilize an individual plant to make lamps for local 
eustomers in the vicinity. Instead, the products of all 
plants are shipped to central warehouses from the stock of 
which in turn shipments are made to fill various orders. If 
these facts, as the Secretary contends, call for a national 
determination, then by the same token he should look upon 
each lamp company as a nationally integrated system and 
base his determination upon the minimum rate in such 
system. 

Government contracts are not let to plants or establish- 
ments, but to companies. As the Secretary in his own 
opinion pointed out, under the Government’s method of 
lamp procurement, the location of the plant where the 
manufactaring for the Government order is performed is 
left to the contractor. Neither the invitation to bid nor 
the award specifies that the contract work shall be done in 
any particular plant. 

If the minimum wage standards in the 25 other lamp 
companies are not to be given controlling weight because 
the three large companies employ 90% of the workers in 
the industry, consistency would seem to require that the 
minimum rate should be determined at some point between 
the General Electric minimum of $1.12% and the Sylvania 
minimum of 84¢, with appropriate regard for the Westing- 
house minimum of 92¢. 

It should be observed that the Notice of Hearing (J.A. 
230, 232) invited evidence on ‘‘the extent to which there is 
competition in this industry between plants in different 
geographical areas’? [Emphasis supplied]. The record 
shows nothing about the extent to which ‘‘piants’’ compete. 
Both the evidence and the stipulation of appellants’ coun- 
sel on which the Secretary relies for his industrywide 


22 The Seeretary refers to the stipulation concerning competition in the 
industry as follows (J.A. 15): 
‘*Purthermore, counsel for the Lamp Industry Panel stated in his post 
hearing brief, that his group ‘has never contended that sales competition 
among lamp producers is not nation-wide’, and had no objection to 
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determination, relate to the marketing practices of com- 
panies, not of plants (J.A. 15). In fact in the opinion 
accompanying the final determination, the Secretary re- 
jected a recommendation from the small single plant com- 
panies on the ground that to adopt as prevailing wage levels 
of these employers would ‘‘grant the smaller untés of the 
industry an unfair competitive advantage over the larger 
units’? (J.A. 26). Here the Secretary is obviously refer- 
ring to smaller and larger compames, but in defending his 
determination based upon majority practices in the plants, 
he contended in the District Court that the proper unzé for 

. a determination is the individual plant ... [and that] 

. each of the plants of the multi-plant plaintiffs is such 
a umt,.’? 

Surely it is arbitrary and capricious to assert that a 
plant should be the unit for determining the minimum rate 
and in the same breath declare that the local economic 
factors which go into the establishment of wages ‘‘in these 
units’? must be ignored because the plant is a mere part of 
a competing unit which attempts to market its products 
on a national scale. Appellee sought to bolster this argu- 
ment by referring to each plant as a ‘‘separate producing 
entity’’ and therefore the proper unit for discovering the 
minimum. 

But it is plain from the Secretary’s own determination 
that each plant in the multi-plant companies is not a “‘sep- 
arate producing entity.’? In a single plant company the 
workers produce the lead-in wires, the coils of filament, 
the bases, and the finished lamp under one roof. The mini- 
mum for that plant would appear on the Bureau of Labor 
Statistics table as the lowest rate paid any worker in that 
plant, irrespective of whether he was engaged in coil wind- 
ing, stamping out bases, or some other task incident to the 
assembly of the finished lamp. In the multi-plant com- 
panies, however, as the Secretary noted, parts are made 


stipulating ‘that the marketing area for which the various lamp com- 
panies compete is nation-wide’ ’’. 
Obviously the stipulation relates to producing companies and not to individual 
plants. 
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in some locations and finished lamps in others, and not 
every final assembly plant makes all of the various types 
of lamps listed on the company’s price schedule. 

In the General Electric Company, the Goldsboro plant, 
which is the lowest paying, specializes in the manufacture 
of lead-in wires (J.A. 169) which in turn are used as com- 
ponents in nine General Electric lamp assemply plants 
(J.A. 47-8). Thus, neither the Goldsboro plant nor the 
other nine plants which use its lead-in wires as components 
are separate producing entities, but are mere segments of 
an interdependent production entity. As a portion of 
every lamp ultimately shipped out from the nine assembly 
plants is made at Goldsboro wage rates, it is difficult to 
understand why the rate paid the makers of the lead-in 
wires is not the minimum rate for the system, when in a 
single plant company the rates of the lead-in wire workers, 
if they happen to be the lowest, would necessarily deter- 
mine the minimum for the company. 

In the Westinghouse system, as the determination itself 
observes, some of the plants not making finished lamps, 
make parts—notably, Belleville, N. J. and Paris, Texas. 
The Secretary said: 

‘‘These parts which go into most or all of the finished 
lamps made by Westinghouse, include lamp bases from 


the Belleville plant and lamp bases, lead wires and 
coils from the Paris plant.’’ 


Thus any finished Westinghouse lamp might the product of 
work done in Paris, Belleville or Bloomfield, which as- 
sembles parts from other plants as well as making finished 
lamps (J.A. 49-50). Clearly, since the wages paid the 
Paris workers are an element of cost in the finished lamp, 
there is no reason for saying the Paris minimum is not 
the company minimum. 

A similar fact situation exists in the Sylvania Lighting 
Division. The locations which make incandescent and 
fincrescent lamps obtain parts from Ipswich, Mass. and 
Waldoboro, Maine. The Waldoboro rate is the lowest in 
the system and wage rates paid in that plant are an essen- 
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tial element of cost in the finished Sylvania lamp (J.A. 
46-47). 

Obviously, since costs are a competitive factor, ordinary 
consistency would requzre a determination assertedly based 
upon ‘‘competitive and marketing factors’’ to take the 
proper ‘‘unit’’ for the determination of the minimum wage 
as the unit which produces all the necessary components 
as well as the finished lamp, prices its product on the basis 
of the total cost involved, and seeks to sell it at that price 
to Government and private users throughont the nation. 


IL THE INDUSTRYWIDE DETERMINATION IN THIS CASE IS NOT 
JUSTIFIED AS A MATTER OF LAW OR AS A MATTER OF 
DISCRETION. 


A. Language of the Act Limits the Geographic Scope of a 
Wage Determination to a Locality—at Least When It Is 
Based on Wages in a Particular Industry. 


1. Congressional History 


We contend that it was an error of statutory construc- 
tion for the Secretary to hold as he did in this determina- 
tion that ‘‘. . . there is authoritative and compelling sup- 
port for the conclusion that an industrywide determination 
is permissible where the marketing and competitive fac- 
tors warrant it.”” We contend that whether or not the 
term “locality” means region or some smaller geographic 
area, it is a word of limitation upon 3 of the 4 guides*™ 
set forth in Section 1(b) of the Act and therefore an in- 
dustrywide determination is beyond the powers conferred 
upon the Secretary of Labor by the Act in this case. 

It is true that Chief Judge Edgerton in speaking for a 
majority of this Court in Mitchell v. Covington Mills, 229 


24a Section 1(b) reads: 

‘<That all persons employed by the contractor in the manufacture or 
furnishing of the materials, supplies, articles, or equipment used in the 
performance of the contract will be paid, without subsequent deduction 
or rebate on any account, not less than the minimum wages as determined 
by the Secretary of Labor to be the prevailing minimum wages for per- 
sons employed on similar work or in the particular or similar industries 
or groups of industries currently operating in the locality in which the 
materials, supplies, articles, or equipment are to be manufactured or fur- 
nished under said contract; ’’ 
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F. 2d 506, 97 App. D.C. 165, rejected the theory that the 
‘‘plain meaning of the Walsh-Healey Act forbids the Sec- 
retary to fix an industry-wide minimum.’ He said that 
the words ‘‘in the locality’? were not intended to qualify 
‘‘similar work”—one of the four standards—and conse- 
quently sustained a determination in the cotton textile in- 
dustry holding that the prevailing minimum on “‘similar 
work’’ was a dollar an hour. 

The present determination, however, differs from the 
determination in the Textile case, in that it contains no 
fmding based on wages paid for ‘‘similar work.’’ Appel- 
lee’s consideration was restricted entirely to wage data 
for the electric lamp industry. In other words, it is dis- 
tinguishable from the Textile proceedings in that the Sec- 
retary here rested his determination solely on another 
standard—wages in ‘‘the particular’’ industry. 

Appellee argues that in textiles, the Secretary also based 
his determination, in part, on data concerning ‘‘the particu- 
lar’’ industry, and that the Covington decision sustained 
his determination notwithstanding. Obviously, however, 
if one of the reasons assigned by the Secretary for his 
administrative determination was sound, the mere refer- 
ence to an additional supporting ground of questionable 
character, would not have been such prejudicial error as 
to cause a reviewing court to reverse the determination. 
Chief Judge Edgerton’s opinion leaves open the question 
as to whether the locality limitation applies under these 
circumstances, for he stated: “It may or may not be in- 
tended to qualify ‘the particular or similar’ industries.”’ 
This comment indicates that so far as the application of the 
‘‘locality’’ phrase to the ‘‘particular industry’’ standard 
was concerned, the Court viewed the statute as ambiguous in 
this respect. 

Accordingly we submit that under familiar principles of 
statutory construction this Court should regard the legis- 
lative history as controlling on this particular point. It 
is unnecessary to describe this history in detail as it is 
fully set forth in the opinion written for this Court by Judge 
Miller and concurred in by Judge Vinson, in Lukens Steel 
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Co. v. Perkins, 107 F. 2d 627, 70 App. D.C. 354. Suffice it 
to say that the managers of the bill made it erystal clear 
to the House that only local determinations were intended. 

Although the bill as introduced contained a provision 
which would have authorized industrywide determinations 
by requiring the Secretary of Labor to determine minimum 
wages on the basis of ‘‘far and reasonable value of the serv- 
ices’’ the Judiciary Committee, after holding hearings, sub- 
stituted for this language the present subsection (b) mak- 
ing the minimum wage standard dependent upon “prevail- 
ing wages . . . in the locality.’’* 

On the floor the managers of the bill explained that this 
amendment limited the discretion of the Secretary by bas- 
ing the minimum rate on the prevailing minimum wage in 





the ‘‘community,’’ * or, as Representative Healey, the spon- 


sor of the bill, put it, the “‘general locality.” * 

The Senate concurred in the amended House bill without 
further amendment and the measure became law on June 
30, 1936. Senator Walsh, however, recognized that the 
House amendment had failed to put manufacturers from 
‘‘low wage areas’’ at a disadvantage—as his own original 
Senate bill would have done. The very next year he in- 
troduced a bill* eliminating the ‘‘locality’’ restriction in 
Section 1(b), explaining that the ‘‘legislative intent of the 
present minimum wage section was to direct the adminis- 
trative authorities to give effect to geographic differen- 
tials. 9? 29 

2. No Consistent Practice 


The Covington opinion leans heavily upon what was said 
to have been the consistent administrative practice of the 
Department with respect to nationwide determinations. 
In the argument on that case, it was represented that since 
the passage of the Act, the Department had construed it as 
requiring the locality limitation to be honored only in in- 


25 Hearings on H.R. 11554, 74th Cong., 2a Sess. 
2¢ 80 Cong. Rec. 10004, 8. 

27 80 Cong. Rec. 10023. 

28 8. 2165, 75th Cong., Ist Sess. 

29 80 Cong. Rec. 3503, 4. 
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dustries where a showing had been made of area as dis- 
tinguished from industrywide competition. 

Appellants’ researches have revealed, however, that 
this administrative history was far from consistent and 
that a few years after the Act had been in effect, it was 
recognized that it was incumbent upon the administrative 
authorities to give effect to area or sectional differentials 
whenever an established pattern of such local wage differ- 
entials was disclosed to exist. 

During the first three years of its existence, the Secre- 
tary of Labor made 37 wage determinations in such small 
subdivisions of the apparel industry as ‘‘men’s work cloth- 
ing’’, ‘‘*men’s underwear’’, ‘‘men’s neckwear’’, ‘‘men’s hats 
and eaps’’, or in such minor industries as ‘‘vitreous china’’ 
and “evaporated milk.” It is true that in this early period 
the Public Contracts Board, established by the Secretary 
to eonduct wage hearings, relied in its recommended de- 
terminations upon an opinion in the Men’s Work Clothing 
ease” to the effect that the words ‘‘in the locality’’ were 
not a limitation upon the geographic scope of a minimum 
wage determination unless the decision was based upon 
@ comparison with wages paid ‘‘in groups of industries”’ 
as distinguished from ‘‘a particular industry.” Never- 
theless, even in that period, geographic wage differen- 
tials were recognized in decisions for certain industries. 
Thus the evaporated milk industry determination provided 
for three different minimum wage levels in three different 
areas or localities; men’s underwear, for 2; dimension 
granite, for 3; flour, for 3; furniture, for 3; cement, for 
3; fertilizer, for 4; and pipe, for 3. 

According to the most authoritative source book on the 
early history of the Walsh-Healey Act, written by the 
Chairman of the Board,™ the rationale of these decisions 
with respect to giving effect to the locality language, was 
as follows (pp. 265-266) : 

so Cited by the Government as Appendix B of its brief filed in this Court in 
the Covington case, and reproduced as Appendix B of this brief. 


31¢¢*fhe Prevailing Minimum Standard of the Public Contracts Act’’, 
Thomas Holland, 1939 (Department of Labor). 
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- adoption or rejection of geographical wage dif- 
Pe i is a matter of Judgment based upon an 
examination of the wages paid in various parts of the 
country. If it is a common or predominant practice 
among the employers in one part to pay wages that 
are different on the whole from the formal wage prac- 
tices in other parts, the result will be different wage 
structures corresponding to geographical areas. Where 
the differences in wage structures are irreconcilable 
it has been necessary to recognize the wage difference. 
. - but if the differences in wage practices do not 
vary consistently along geographical lines, these cases 
have not made allowances for geographical differ- 
ences,”” 


Subsequently when the iron and steel industry was be- 
fore the Secretary for a wage determination the Depart- 
ment adopted a construction ‘‘which better comported with 
the statutory language,’’* viz., that Section 1(b) con- 
templated the establishment of minimum wages im the 
principal production localities of an industry. The result 
was that the Secretary’s minimum wage determination in 
steel contained separate minimum wage findings for six 
different areas. 

Hence we urge this Court to hold as a matter of law that 
the Secretary misconstrued Section 1(b) in interpreting 
that subsection as authorizing an industrywide determina- 
tion for the electric lamp industry. 


B. The Covington Opinion Has No Application to the Electric 
Lamp Determination Because the Marketing and Com- 
petitive Factors as Well as Wage Data are Entirely Dif- 
ferent. 


1. Purpose of Textile Decision Was to Enable High Wage 
Manufacturers to Compete Successfully for Govern- 
ment Contracts. 


Even the Secretary recognizes, however, that the Coving- 
ton opinion does not authorize an industrywide determina- 
tion in every case, for he cites that decision only for the 


32 Brief of the Petitioner, p. 131, submitted by the Solicitor General in Per- 
kins v. Lukens Steel Co. 
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proposition that ‘‘an industry-wide determination is per- 
missible where the marketing and competitive factors war- 
rant it’? (J.A. 13). Consequently, it would appear that 
unless such ‘‘marketing and competitive factors’’ are pres- 
ent, the determination should take ‘‘locality’’ into account. 

We have already commented upon the irony of a wage 
determination based not upon a comparison of the mini- 
mum wage rates of the competing manufacturers but upon 
@ computation of unrelated plants. This is not the only 
aspect of the determination in which the Secretary decided 
to ignore the competitive and marketing characteristics 
of the industry upon which he was assertedly relying. 

Assuming that the Covington opinion may be regarded 
as authorizing a nationwide determination for industries 
having the same economic characteristics as the textile 
industry, its rationale shows that it has no application to 
the instant case. In the textile case,* a group of New 
England employers, the National Association of Cotton 
Mannfacturers, presented evidence to show that the mar- 
ket for their products, including the opportunity to bid 
successfully on Government contracts, was impaired by 
competition from relatively low wage mills in the South 
which had necessitated a number of wage reductions in 
New England plants. Accordingly, they argued that a 
wage determination was necessary to protect their labor 
standards. 

The Secretary, in deciding to disregard local wage dif- 
ferentials in that case, specifically found: 


“Tt is abundantly evident from the legislative history 
of the Act that its purpose was to prevent the flow 
of Government business into the hands of firms that 
pay substandard wages and maintain low employment 
standards. Its purpose was, in short, to bring about 
a situation where employers paying fair and reason- 


33 This determination (17 F.B. 1197), entitled ‘‘ Notice of Proposed Amend- 
ment to the Determination of the Prevailing Minimum Wage for the Textile 
Industry’’ was signed by the Secretary of Labor on December 5, 1952 and was 
published in the Federal Register on December 11, of that year. This decision 
was finalized without substantial amendment on January 21, 1953. 


3% ** Notice of Proposed Amendment... Textile Industry,’’ p. 7, supra. 








31 





able wages would not lose out on Government business 
to low-paying firms. Under the system of competitive 
bidding adhered to by the Government, the various 
contracting agencies must accept the lowest respon- 
sible bid. Obviously, in an industry which utilizes the 
standard equipment and has approximately the 
same raw material costs, any substantial differences 
in wages would be reflected in bids submitted on Gov- 
ernment work. In recognition of this fact and in order 
to encourage the maintaining of fair wage standards 
Congress enacted the Public Contracts Act. 

‘‘With this Congressional purpose in mind, the spe- 
cific language of the Act must be construed. Any 
construction of the locality language which would re- 
sult in freezing the lows and the highs in wages would 
certainly not carry out the purpose of the Act. In 
other words, tf the dominant plant or plants in com- 
munity A were paying substantially lower wages than 
plants in community B, the recognition of community 
A and community B as separate localities would mean 
that plants in A could continue to underbid plants in B 
and the situation would be frozen at that level.’’ (No- 
tice of Proposed Amendment . .. Textile Industry, 
supra, pp. 6, 7). [Emphasis supplied.] 


In reviewing the Secretary’s decision, Chief Judge Edg- 
erton in the Covington case alluded to this finding as the one 
which justified the administrative action taken. He said: 


‘‘The Secretary’s findings of fact make it clear that 
in the textile industry, unlike some industries, only an 
industrywide minimum will serve this purpose, because 
the competition is industry-wide. The District Court’s 
construction of the Act would make it necessary for 
the Secretary to fix separate minima according to the 
wages that prevail in each separate textile community. 
This would freeze the competitive advantage of con- 
cerns that operate in low-wage communities and would 
in effect offer a reward for moving into such commu- 
nities. Obviously this would defeat the purpose of 
the Act. It would also make the Act nearly meaningless 
as applied to a large part of the textile industry since 
there is frequently only one textile concern in one 
neighborhood and it necessarily pays the wages that 
prevail in its plant.’’? Mitchell v. Covington Mills, et al, 
supra, at 508. 
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2. The Lamp Industry Is Not an Indusiry Where Lower 
Wage Scales Have Given Some Manufacturers a Com- 
petitive Advantage in Government Bidding. 


The lamp industry is not an industry where low wage 
scales have given some manufacturers a competitive ad- 
vantage in Government bidding. It has been said that 
the purpose of the Act is to remove the competitive advan- 
tages in bidding for Government contracts by firms paying 
substandard wages. Perkins v. Lukens Steel Co., 310 US. 
113. There is not a bit of evidence in this record that 
the low paying companies have such a competitive advan- 
tage under the procurement system applicable to the pur- 
chase of lamps. If companies paying low wages thereby 
secured greater opportunity to get Government contracts, 
it would appear that all 16 of the single plant companies 
in the Incandescent Mannfacturers’ group, all of whose 
minimum wage levels are below 95 cents (J.A. 247-8 
ind. Mfg. Ex. 4) would be enabled to quote prices which 
would assure them a preferred place on the list of Fed- 
eral suppliers. But only three or four of these concerns 
are included on the Federal Supply Schedule (Ind. Ex. 
2, J.A. 235-9). 

On the other hand, the evidence affirmatively shows that 
the position of General Electric which has the highest 
wage scales in the industry, has not suffered in the Gov- 
ernment contract field. It was awarded a contract for 
every item on the Federal Supply Schedule (J.A. 235-9) 
and its sales to the Government amounting to $4,000,000 
in the survey year (J.A. 98), were far in excess of any 
competing supplier. 

Similarly Westinghouse, four of whose major plants pay 
wage scales comparable to those in the highest General 
Electric plants, was also given an award for every item 
on the Federal Supply Schedule and its sales to the Gov- 
ernment, exceeding $2,300,000 (J.A. 116) were substan- 
tially greater than any competitor except General Electric. 
Obviously neither of these companies needs protection from 
the competition of ‘‘substandard wage firms’’. 
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Moreover, the assumption of the Court in the textile 
case that the establishment of separate minimum rates 
according to the wages prevailing in the separate com- 
munities would freeze the competitive advantages of con- 
cerns in low wage communities, clearly has no basis of 
fact so far as the lamp industry is concerned. 

Plainly, if the bearing of wage rates upon costs were 
a major factor, as in the Covington case, a company having 
both high and low wage plants would have the mannufac- 
turing done at the latter. As the Secretary’s quoted find- 
ing indicates, there is no suggestion im any portion of 
the record in this case that wage differences between plants 
are a consideration by multi-plant companies in filling 
Government orders. 

The three major producers in the industry, General 
Electric, Westinghouse and Sylvania—as we have shown— 
operate in both high and low wage communities and their 
rates reflect community wage levels. Yet, as the Secre- 
tary’s own description of their Government supply prac- 
tices reveals, none of these companies concentrate upon 
their low wage establishments for filling the Government’s 
lamp requirements. 


3. National Wage Standard for Lamp Manufacturing Is 
Completely Foreign to Customs and Practices of the 
Industry. 


Moreover, regardless of whether Section 1(b) author- 
izes the Secretary of Labor to make national wage deter- 
minations for particular industries, it is plain—and the pro- 
posed determination concedes—that the statute does not 
compel him to do so. As we have previously pointed out, 
the Department in the Perkins period of the Act looked 
to geographic wage patterns in an industry im order to 
decide whether area differentials were called for. In fact, 
a number of recent determinations have been made in 
which local or regional wage differentials in the industry 
have been preserved, including key industries like steel and 
coal. In the bituminous coal determination, issued Novem- 
ber 25, 1955, the present Secretary recognized that the 
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union rates in some 24 different producing districts con- 
stituted the prevailing minimum rates in those respective 
localities (90 WHM 23); in the steel industry, minimum 
rates were determined for six areas (90 WHM 43). 

Both coal and steel are highly unionized industries and 
a reading of the wage determinations made for each shows 
that the Department of Labor relied very heavily upon 
the practices and customs of collective bargaining in those 
industries. Although there is no multiple-employer bar- 
gaining in steel, the presence of a single union represent- 
ing a great majority of all the steelworkers has resulted 
in pattern bargaining on a regional basis. In making a 
determination for the steel industry, the Secretary of 
Labor therefore took into account the customs established 
in a series of collective bargaining contracts and con- 
formed the determination to geographic wage differentials 
prevailing under these arrangements. 

In the coal industry where multiple employer bargain- 
ing is characteristic, the United Mine Workers, represent- 
ing most of the miners, have negotiated different minimum 
wage standards in the various mining districts into which 
the national union is divided. Thus, the determination in 
that ease also professed to conform to the historic wage 
practices of the coal mining industry. 

It is difficult to understand why the Secretary in the 
exercise of his discretion chose to ignore this factor in 
‘the lamp industry. As we have pointed out, the lamp 
industry is also highly unionized, working conditions in 
the majority of the plants operated by the appellants (29 
out of 41) being governed by collective bargaining agree- 
ments with AFL-CIO unions. The record—as we have 
pointed out—shows that (1) the policy of the multi-plant 
companies is to maintain wage levels which conform to 
wages paid on corresponding jobs in other manufacturing 
establishments in the local labor market area and (2) the 
unions have recognized this and even where there are 
master agreements covering many establishments of the 
game company, minimum wages are negotiated at the local 
level, thus preserving historic geographic differentials. 
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4. Evidence Contained in the Survey of Localities Was 
Pertinent to the Subject Matter of the Proceedings and 
Demonstrated That Geographic Limitations Were 
Feasible. 


The evidence respecting local wage rates was contained 
in two tables offered by the panel at the hearing (Ind. 
Ex. 25, 26 and 28) and covered 37 metropolitan areas or 
local labor market areas, where one or more lamp plants 
are located. Oral testimony was also offered explaining 
and analyzing these tables from which another table (Ind. 
Ex. 45; J.A. 274) was developed showing the indicated 
determinations for the various localities, if the Secretary 
decided to base his determination on either wages paid in 
‘similar work’’ or in ‘‘groups of industries.’’ 

Both of these are among the four standards enumerated 
in Section 1(b) for the guidance of the Secretary of Labor 
in arriving at a determination of minimum wages. The 
Secretary, however, refused to consider this evidence be- 
cause the data im these tables was not confined to lamp 
plants (J.A. 17, 27). 

The rejection of the locality evidence was particularly 
prejudicial in this case as appellants had collected it and 
presented it to the Department at the hearing for two 
purposes. The first was to overcome an objection the 
Secretary of Labor had expressed in the prior textile 
determination to fix rates according to locality. In setting 
a national wage in that case the Secretary rejected the 
locality argument on the ground, znter alia, that 


‘¢... no attempt was made to list or otherwise define 
the factors or circumstances which should be taken 
into account in determining the limits of such locali- 
ties and, in fact, it was conceded by counsel that neither 
they nor the firms they were representing were pre- 
pared to offer any concrete criteria which might be 
applied in delineating such localities.’’ (Textile Deter- 
mination, p. 6; 17 F.R. 1197, 9.) 


Such criticism could not be made of the wage data 
presented by appellants, who supplemented the tables with 
concrete suggestions with respect to the definition of, and 
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boundaries for, some 37 different localities (J.A. 274). In 
the majority of cases the boundaries conformed to tra- 
ditional concepts of the Bureau of Census and the Bureau 
of the Budget with regard to standard metropolitan areas— 
a concept frequently used by the Bureau of Labor Statistics 
itself In making wage surveys. And where there was a 
deviation from standard metropolitan areas, evidence was 
offered that the suggested locality conformed to either 
the letter or the spirit of labor market areas as defined 
by the Bureau of Employment Security (J.A. 273). Yet 
despite the concrete criteria proposed by industry in this 
ease for delineating the various localities, the finding was 
made that ‘‘no geographic limitations are feasible in this 
industry.’’ 

The other reason for presenting the localities survey was 
to meet the familiar argument that determinations by labor 
market areas were not a practical method of administer- 
ing the Walsh-Healey Act. It has been said that this 
approach would permit the manufacturer of only one kind 
of product in a small industrial community to write his 
own ticket on wages and have the Department pronounce 
such wages ‘‘prevailing”’ for the industry in that locality.” 
Consequently appellants sought to supply evidence of the 
true local wage standards by collecting data from other 
industries. Thus, a determination based on production 
localities would have forced even the single lamp mant- 
facturer in any given area to increase wages, if he was 
not living up to the accepted standard for other manufac- 
turers in that vicinity. 

In his proposed determination the Secretary excluded 
the locality wage data from consideration on the ground 
that he had decided to make the determination on an 
industrywide basis (J.A. 17). When exception was taken 





36 This was one of the very arguments which impressed the majority of the 
Court of Appeals in the Covington case when it reached the conclusion that an 
industrywide determination was justified in cotton textiles. The Court made 
the point that ‘‘there is frequently only one textile concern in one neighborhood 
and it necessarily pays the wages that prevail in its p 7? Mitchell v. 
Covington Mills, 97 U.S. App. D.C. 165 229 F. 2d 506, at 508. 
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to appellee’s disregard of this evidence, he explained his 
action in the final determination on the ground that it 
had never been suggested that the determination be given 
effect in any Government contracts other than those for 
electric lamps. He then went on to disclaim any discre- 
tion in the matter, asserting that the language of Section 
1(b) provided that where the determination was to apply 
only to a particular industry, the determination must be 
based solely on the wages paid in it, rather than in other 
industries. 

In the court below appellee reiterated his position on 
this point, arguing that because the scope of the pro- 
ceeding was limited (presumably by the Notice of Hear- 
ing) to a single industry, the Secretary was per force 
compelled to disregard all wage data which was not re- 
stricted specifically to lamp plants. It was argued that 
data respecting other industries would be pertinent only 
if the Secretary were proceeding to establish minimum 
wages for groups of industries in contradistinction to a 
single industry. 

This is a novel and, we contend, a completely untenable 
view of Section 1(b). What the statute authorizes the 
Secretary to do is to issue a minimum wage determination 
which will be inserted into a Government contract as one 
of the stipulations made by the contractor. To arrive at 
that figure the statute provides four alternative bases 
for the determination. Until the Secretary issued his 
determination in this case, it had been the official view of 
the Department of Labor that he could use any one of 
these standards or a combination of them, as the basis 
for determining a minimum rate. 

As recently as the date of the argument in the Covington 
case the Department of Labor contended that the admin- 
istrative precedent it was relying upon was one which 
gave the Secretary complete discretion to utilize any of 
the four statutory standards. This was the decision in 
the Men’s Work Clothing Industry, to which reference 
has been made. One of the excerpts from that opinion 
which was quoted to the Court was to the effect that 
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‘*Concededly section 1(b) establishes four distinct and 
separate standards for the guidance of the Secretary 
of Labor in arriving at a determination of minimum 
wages. No indication is given as to which of these 
standards should be followed by the Secretary in any 
given situation or class of situations. It is hence the 
conviction of the Solicitor that the effect of this lan- 
guage is to vest the Secretary with discretion to utilize 
any one, any combination, or all of these standards 
for the purpose of arriving at the minimum wage for 
a particular contract or class of contracts. The only 
limitation on that discretion is to preclude the Secre- 
tary from adopting other standards than those pro- 
vided (2 F.R. 233 at 234.) [Emphasis supplied.] 


TL THE DETERMINATION DOES NOT COMPLY WITH THE 
ADMINISTRATIVE PROCEDURE ACT. 
A. The Limited Character of the Notice of Hearing Cannot 
! Justify Disregard of Material Issues. 


Section 10 of the Walsh-Healey Act, the so-called Ful- 
bright Amendment, makes the Administrative Procedure 
Act applicable to minimum wage proceedings under Sec- 
tion 1(b). Section 4(b) of the latter Act (U.S.C. Title V, 
See. 1003) requires that in a rule-making proceeding the 
agency shall afford opportunity for hearing to interested 
parties and shall consider all relevant matter presented. 

In the administrative hearing in this case the examiner 
did permit appellants to submit evidence on matters they 
deemed pertinent. Subsequently, however, appellee re- 
fused to consider evidence on certain issues because of the 
narrow tenor of the Notice of Hearing. In this respect ap- 
pellants are aggrieved by the inadequacy of the Notice. 
We refer particularly to the Secretary’s failure to consider 
(a) the wage survey offered by the industry panel showing 
minimum wages paid by other industries in the labor mar- 
ket areas of the lamp plants; (b) the evidence bearing on 
the question of whether the policies of the Act would be 
promoted by a wage determination in the electric lamp 
industry; and (c) the evidence bearing on the open market 
character of electric lamps. 
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B. The Wage Findings are Not Supported by Reliable. 
Probative and Substantial Evidence. 


1. Earnings Table Did Not Reflect Minimum 


Having decided to ignore the evidence showing the im- 
pact of area wage levels upon the wage structure of lamp 
plants on the ground that ‘‘competitive and marketing fac- 
tors’’ warranted an industrywide determination, the Sec- 
retary then proceeded to base his decision on a set of 
tables which from their very nature revealed no informa- 
tion on these points. These were the Bureau of Labor 
Statistics tables which were based upon wages actually paid 
in the different lamp establishments but which showed 
neither the identity of the companies operating them nor 
the products of these establishments. Even in the use of 
these tables the determination is permeated with incon- 
sistency and does not rest upon reliable, probative and 
substantial evidence. 

According to a memorandum (p. 23) which appellee filed 
in the District Court, the approach decided upon by the 
Secretary in arriving at the minimum rate of $1.26 was 
‘‘to find the minimum wage observed by the plants em- 
ploying most of the workers in the industry, taking into 
consideration the number of such plants in relation to the 
total number of plants in the industry’’. This is the method 
referred to in the hearing as the median formula. 

Using this formula, the Secretary then, as appellee’s 
memorandum discloses, based his determination on Table 
3 (Govt. Ex. 4), a table showing actual straight time earn- 
ings, as distinguished from guaranteed rates, to all cov- 
ered workers, exclusive of beginners, i.e., persons in the 
lowest labor grade, with work experience of three months 
or less. 


We contend that the table upon which the Secretary 
placed primary reliance is not trustworthy evidence of the 
actual minimum rate. The figures in this table were based 
not upon rates but upon the total amount of earnings re- 
ceived by the employees during the payroll period of the 
survey, divided by the number of hours worked. While 
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the respondents to the questionnaire were instructed to 
exclude overtime and shift premiums, the total earnings 
reported nevertheless included earnings above the guaran- 
teed hourly rate, resulting from the widespread applica- 
tion in this industry of incentive systems (J.A. 136, 156). 
Moreover, some of the multi-plant companies have auto- 
matic progression scales (J.A. 135-6) based upon tenure 
of service within the rate ranges—a system not unlike the 
Government Classification Act—so that unless there hap- 
pened to be some relatively new employees in a plant at 
the time of the survey, all the workers covered in Table 3 
by reason of having received one or two step rate in- 
creases, would be earning more than the lowest rate for 
their job.” 

Consequently when a minimum wage rate is officially pro- 
mulgated, resting in part upon the accidents of wage in- 
erements due to incentive payments or step rate progres- 
sion, it will necessarily cause companies affected thereby 
to revise their wage structures upward. Let us assume for 
example, a company in which all workers with three months 
experience or more are covered by an incentive plan in 
which the normal worker usually averages $1.40 an hour 
but in which the guaranteed rate is only $1.10. Let us 
further assume that in the payroll week for which the 
earnings were reported, nobody in the plant failed to earn 
something above the guarantee for at least one of the 40 
hours. Any determination based on actual earnings would 
thereby necessitate such a plant, in order to be on the safe 
side, to raise the guaranteed rate to the average earnings 
of the lowest paid worker in that week. It is obvious, 
therefore, that primary reliance upon actual earnings would 
necessitate an alteration of the wage structure even in 
plants where such structure represented the prevailing 
wage level in the industry. 

The absurdity of this approach can be illustrated by the 
conceivable application of this technique to salaries of 





37 As a matter of fact this was the situation in many companies at the time 
of the survey. In Westinghouse, for example, a witness testified that virtually 
all vacancies during that year had been filled by recalls from the lay-off list 
(JA. 147). 
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classified employees in the Government service. Presum- 
ably all executive departments have file clerks classified 
in Grade GS-1. The lowest rate in the grade is $2690 but 
through a combination of tenure of service and merit, 
clerks in this grade may progress through six successive 
steps to $3200. If two or three departments had not hired 
any file clerks in recent years, virtually all the employees 
in that classification would be at the top of the grade. Un- 
der the formula appellee has used here, these departments 
would be tabulated as having a minimum of $3200. Then 
by weighting these departments according to their total 
employment, the conclusion would be reached that the mini- 
mum rate for the Federal Government was in excess of 
$2690. Yet it is perfectly clear that $2690 is the real pre- 
vailing minimum as it is the minimum established by law 
for each executive department. 

Conceding in his supporting affidavit (J.A. 38) that the 
rate was based upon wages actually paid, Assistant Ad- 
ministrator Harry Weiss, disparaged the evidence of mini- 
mum established rates by asserting that these represent 
“lower policy wage rates, also sometimes referred to as 
‘paper rates’’’. There is not a shred of evidence in the 
record which justified this characterization of the lowest 
established rates. In fact, in many cases such rates were 
fixed by union contract. 


2. The Subminimum Rate Is Admittedly Not Based on 
Evidence. 


In view of his announced preference for tables showing 
actual earnings, consistency would seem to require that 
in setting a sub-minimum wage for beginners, the Secre- 
tary should also have attached controlling weight to a 
table showing plants and workers by the lowest actual pay- 
ments to employees with less than three months expe- 
rience. He did not do so, however, although such a table 
was in evidence (Govt. Ex. 4, Table 3-A). 


This table shows 34 plants with beginners on their pay- 
roll and the rates paid such beginners. An analysis of the 
table for purposes of ascertaining the median point shows 
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that 53% of the 34 plants which employed beginners, paid 
70% of the workers in this category $1.00 or less. It also 
shows that 47% of the 34 plants which employed beginners 
paid 61% of all such workers 97 cents or less. Had the 
Secretary applied the same technique, therefore, to Table 
3-A (beginners) that he applied to Table 3 (experienced 
workers), he would have been forced to conclude that the 
prevailing rate for beginners was some rate between 97 
cents and $1.00.* In order to avoid this result, however, 
the Secretary resorted to a table showing lowest estab- 
lished rates (Table 4) for all covered workers. 

While this method would have been defensible had ap- 
pellee arrived at the $1.26 figure by confining himself to a 
table of lowest guaranteed rates for workers with three 
months experience, this is not what he did. Therefore, its 
use marked an unwarranted departure from the method 
selected for ascertaining the median for employees with 
three months work experience. Accordingly, these incon- 
sistent statistical approaches compel the conclusion that 
the determination reached was arbitrary and capricious. 

In the court below appellee’s counsel accounted for this 
inconsistency by conceding in effect that the Secretary’s 
approach to the beginner rate was not based upon evi- 
dentiary findings. The argument was advanced that the 
rate for workers of less than three months experience was 
simply a ‘‘tolerance’’ granted by the Secretary under Sec- 
tion 6 of the Act which is not one of the sections for which 
judicial review is provided under Section 10. We submit 
that this ingenious but belated argument cannot be sup- 
ported. The authority recited by the Secretary for the 
entire determination is Section 1(b). Clearly, the pre- 
vailing minimum would be subject to the gravest kind of 
distortion if the Secretary is free to establish a ‘‘tolerance” 


88 This view of the median is confirmed by another table, Table 2-B, showing 
the percentage distribution of epmloyees with work experience of three months 
or less in the lowest labor grade. The same 34 plants, earnings in which were 
tabulated in Table 3-A, are shown here on a percentage breakdown, both for 
the nation and for various regions. In the columns showing the ‘‘median rate’’ 
for the nation the Bureau computed the figure as ‘‘0.95’’. 
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for newly hired workers far in excess of the hiring rates 
established in the great bulk of the establishments in any 


given industry. 


C. Appellee Failed to Assign Reasons for Disposition of 
Relevant Issues. 

Despite appellee’s contention, the failure of the Secre- 
tary to state why he decided in the exercise of his dis- 
cretion to subject the electric lamp industry to a wage 
determination was clearly prejudicial.‘** We think the evi- 
dence offered demonstrated overwhelmingly that the lamp 
industry is a classic example of the kind of industry to 
which Section 1(b) of the Walsh-Healey Act should not 
be applied. The multiple award system described in this 
brief (which affords no temptation for wage or price 
cutting), the standard character of the lamps ordered, and 
the fact that none of these appellants, although paying 
the highest wages in the industry, have lost Government 
contracts because of competition from substandard wage 
practices of their competitors, demonstrate that a wage 
determination in this industry does not serve to promote 
the objectives of the Act. 

No mention was made of this issue in the proposed 
determination. This defect in the tentative determination 
and the applicable provisions of Section 8(b) of the Ad- 
ministrative Procedure Act were drawn to appellee’s atten- 
tion by an exception. Nevertheless, he continued to ignore 
the requirements of this subsection which make it in- 
cumbent upon administrative agencies to include in their 
decisions ‘‘findings and conclusions as well as the reasons 
and basis therefor upon all material issues of fact, law or 
discretion presented on the record’’, merely saying in his 
final decision (J.A. 29): 

‘Several other objections were filed by the lamp indus- 


try panel. Careful consideration has been given each 
of them. Most of them are restatement of points fully 


42 The bare statement that ‘‘careful consideration’’ has been given to an 
objection does not satisfy procedural requirements; Kansas v. Federal Power 
Commission, 206 F. 2d 690 (CA 8), (1953), cert. den., 346 U.S. 922. 
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considered in the proposed determination, and pr of 
them requires further discussion here. Hach of them 


The explanation given in the court below for this as- 
serted failure is that appellee had no discretion in apply- 
ing Section 1(b) to the lamp industry as this subsection 
requires a minimum wage provision to be inserted in 
every Government contract subject to the Act. If Section 
1 were the only provision of the Act bearing on the mini- 
mum wage stipulation, such an inference would be pos- 
sible, but it is clearly negatived by the final proviso in 
Section 12 which states that: 


oie requiring the inclusion of representations 


with respect to minimum wages shall apply only to 
purchases or contracts relating to such industries as 
have been the subject matter of a determination. . 


It is therefore apparent that the Secretary has complete 
diseretion as to whether or not to make a wage deter- 
mination for a particular category or class of Government 
contracts. Ata recent hearing a Department official testi- 
fied that only 50% of the commodities purchased by the 
Government have been the subject matter of a wage de- 
termination.** Yet the Act has been on the statute books 
for more than 20 years. 

It is also our position that appellants were materially 
injured by the Secretary’s failure in both his proposed 
and final determinations to assign any reasons for dis- 
posing as he did of certain material issues of fact, law, 
and diseretion, presented on the record for his considera- 
tion. This is a mandatory requirement of Section 8 of the 
Administrative Procedure Act.“ The Supreme Court has 





42 See Appendix C, infra. 
40 The revelant language of Section 8(b) of the Administrative Procedure 
Act (5 U.S.C. See. 1007) provides: 
‘*Prior to each recommended, initial, or tentative decision . . . the parties 
shall be afforded a reasonable opportunity to submit for the consideration 
of the officers participating in such decisions ... (2) . . . exceptions to 
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also held that it is incumbent upon administrative agencies 
to state the reasons for their actions. Securities & Ez- 
change Commission v. Chenery, 318 U.S. 80, 94-5. 


D. Appellants Were Entitled to a Ruling on the Scope and 
Application of the Open Market Exemption. 


The refusal of the Secretary of Labor to grant appel- 
lants’ motion for excluding from the scope of the deter- 
mination, lamps which are manufactured for or are avail- 
able to commercial users as well as the Government, was 
another ground urged by appellants in the District Court 
for setting aside the determination (J.A. 4, Compl {[ 5(f)). 


Granted that the purpose of the motion was to obtain 
a ruling from the Secretary to the effect that the type of 
lamps enumerated in the General Services Administration 
contract (Federal Supply Schedule) were articles which 
‘‘may usually be bought in the open market’’ and hence were 
exempt from the Act by Section 9, it is apparent from the 
recent decision of this Court in Ruth Elkhorn Coals, Inc. 
v. Mitchell, decided Sept. 19, 1957 F. 2d : App. 
DD, &, , 13 WH Cases 421, that this issue was not 
irrelevant. 


With all deference to the reasoning of the Court, we 
earnestly request that this decision be reconsidered. It is 
our position that the open market language of Section 9 
is so clear that under well established principles of statutory 
interpretation, the Court in the Elkhorn case should not 
have resorted to legislative and administrative history to 
ascertain meaning. 


Moreover, unlike the proceeding in the Betuminous Coal 
ease, where the issue of the applicability of the open mar- 
ket exemption was presented as an abstract matter, ap- 


tentative agency decisions . . . The record shall show the ruling upon each 
such ... exception presented. All decisions ... shall become a part of 
the record and include a statement of (1) findings and conclusions, as 
well as the reasons and basis therefor, upon all material issues of fact, 
law or discretion presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof.’? [Emphasis supplied.] 





<5 


pellants offered extensive testimony in the administrative 
hearing to prove that the kind of lamps the Government 
generally buys are always available for purchase in the 
open market (J.A. 99-119). 


CONCLUSION 


In the light of the foregoing, we respectfully submit 
that the court below erred in granting appellee’s motion 
for summary judgment and that the order of the court 
below should be reversed. 


Genarp D. Remy 
Counsel for Appellants 
Reniy, Weis & Rxopes 
1120 Tower Building 
Washington 5, D. C. 
Of Counsel 


December 20, 1957 
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APPENDIX A 
Applicable Statutory Provisions 


! The Walsh-Healey Public Contracts Act 49 Stat. 2036, 
: 41 U.S.C. 35. 


35. Contracts ror Marermts, Erc., Exceepuve $10,000; 
REPRESENTATIONS AND STIPULATIONS 


In any contract made and entered into by any exec- 

utive department, independent establishment, or other 

: agency or instrumentality of the United States, or 
g by the District of Columbia, or by any corporation 

: all the stock of which is beneficially owned by the 
oy United States (all the foregoing being hereinafter 


designated as agencies of the United States), for the 
manufacture or furnishing of materials, supplies, ar- 
ticles and equipment in any amount exceeding $10,000, 
there shall be included the following representations 
and stipulations: 


(b) That all persons employed by the contractor 
in the manufacture or furnishing of the materials, 
supplies, articles, or equipment used in the perform- 
ance of the contract will be paid, without subsequent 
deduction or rebate on any account, not less than 
: the minimum wages as determined by the Secretary 

a of Labor to be the prevailing minimum wages for 
" persons employed on similar work or in the par- 

ticular or similar industries or groups of industries 
te currently operating in the locality in which the mate- 
* rials, supplies, articles, or equipment are to be mannu- 

: factured or furnished under said contract; * * * 


The Fulbright Amendment to the Walsh-Healey Public 
Contracts Act, 66 Stat. 308, 41 U.S.C. 48a: 


L ° ° ° ® ° e rs @ s ° 
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§ 43a. Appuicanmrry or ADMINISTRATIVE PROCEDURE 
Act; Wace Derermration; ADMINISTRATIVE 
Review; Jupicuut REevisw 


(a) Notwithstanding any provision of section 1004 
of Title 5, sections 1001-1011 of Title 5 shall be appli- 
cable in the administration of sections 35-39 and 41-43 
of this title. 

(b) All wage determinations under section 35 (b) 
of this title shall be made on the record after oppor- 
tunity for a hearing. Review of any such wage de- 
termination, or of the applicability of any such wage 
determination, may be had within ninety days after 
such determination is made in the manner provided 
in section 1009 of Title 5 by any person adversely 
affected or aggrieved thereby, who shall be deemed 
to include any manufacturer of, or regular dealer 
in, materials, supplies, articles or equipment purchased 
or to be purchased by the Government from any source, 
who is in any industry to which such wage determina- 
tion is applicable. 


(c) Nothwithstanding the inclusion of any stipula- 
tions required by any provision of sections 35-45 of 
this title in any contract subject to said sections, any 
interested person shall have the right of judicial re- 
view of any legal question which might otherwise be 
raised, including, but not limited to, wage determina- 
tions and the interpretation of the terms ‘‘locality,’’ 
‘‘regniar dealer,’’ ‘‘manufacturer,’’ and ‘‘open mar- 
ket.’ 
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APPENDIX B 


Wage Determination for Men’s Work Clothing Indus- 
try (2 F. B. 233, February 4, 1937): 


° * * In this connection the Department has had 
the assistance of an opinion of the Solicitor of Labor, 
rendered at my [the Secretary’s] request, in which 
the phrase ‘‘currently operating in the locality’’ as 
used in section 1 (b) of the Public Contracts Act, 
is construed. The Solicitor has advised me that in 
his opinion the phrase in question limits or modi- 
fies only the phrase ‘‘groups of industries,’’ and in 
no way affects the clause ‘‘persons employed * * * 
in the particular or similar industries.’’ It is the 
conclusion of the Solicitor, therefore, that it is only 
in the situation where the fourth standard (i. e. wages 
paid in ‘‘groups of industries’’) is employed that 
the limitation embodied in the phrase ‘‘in the local- 
ity’? becomes operative. Concededly section 1 (b) 
establishes four distinct and separate standards for 
the guidance of the Secretary of Labor in arriving 
at a determination of minimum wages. No indication 
is given as to which of these standards should be 
followed by the Secretary in any given situation or 
class of situations. It is hence the conviction of the 
Solicitor that the effect of this language is to vest 
the Secretary with discretion to utilize any one, any 
combination, or all of these standards for the pur- 
pose of arriving at the minimum wage for a par- 
ticular contract or class of contracts. The only limi- 
tation on that discretion is to preclude the Secre- 
tary from adopting other standards than those pro- 
vided (2 F. R. 233 at 234). 
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APPENDIX C 
Excerpt From Hearing on Prevailing Minimum Wages in the 
Scientific, Industrial and Laboratory Instruments Industry. 


‘*Q. (Mz. Lowe). Now, you testified also on direct ex- 
amination as to a need for making the determinations 
of substantial breadth instead of restricting them, as was 
done in a former day, to rather narrow items such as 
neckties. The act has now been in effect, I believe, for 
nearly 20 years and I am wondering what progress you 
have been able to make in the direction of finding prevail- 
ing minimum wages for application to Walsh-Healey con- 
tracts. Have you covered the field yet? 


‘“*A, (Mz. Sacoanzorr). No, there are, I think, 43 exist- 
ing wage determinations. I don’t have precise figures for 
the last year or so, but I’m fairly sure that less than half 
of the products which are purchased subject to Walsh- 
Healey contracts are subject to one of the determinations. 


“<Q. (Mz. Lowe). Has one of your difficulties in that 
connection been the need to redefine the wage for the same 
product after you’ve already defined it once because pre- 
vailing minimum wages do change from time to time? 


‘cA. (Me. Sacuanorr). Yes, some of these specific indus- 
tries have been the subject of two or three procedings, 
so that we’ve repeated in certain fields. In other fields we 
have never gone in at alL’’ (April 18, 1956; Tr. 337) 
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QUESTIONS PRSSaNTSS 


In the opinion of the appellee, the questions presented are: 

1. Whether the Secretary's wage determination, made pur- 
suant to his authority under Section 1 (b).of the Walsh-Healey 
Act to determine “the prevailing minimum wages for persons 
employed” in a particular industry, is valid and lawful when 
based upon and supported by substantial evidence of the mini- 
mum wages actually paid by most of the plants in the industry 
employing the overwhelming majority of covered workers, or 
whether the Secretary is required to base his determination 
on the minimum “established” rate at the single lowest-wage 
plant of each company in the industry even though 90% of the 
plants operated by the multi-plant companies pay higher mini- 
mum wages. 

2. Where substantial and uncontroverted evidence ann 
that marketing and competition in the industry, both among 
plants in different regions as well as among the companies, is 
industry-wide, does Section 1 (b) of the Waish-Healey Act 
authorize the Secretary to determine an industry-wide prevail- 
ing minimum wage, or is the Seeretary required to determine 
separate minimum wages for localities in accordance with “local 
wage area differentials.” | 

3. Whether the subminimum rate, authorized = the Sec- 
retary for beginners pursuant to Section 6 of the Walsh-Healey 
Act, is subject to judicial review in an action instituted under 
the Fulbright Amendment; and, if reviewable, whether the 
sub-minimum rate is supported by substantial evidence as a 
“reasonable” tolerance. 

4. Whether the Secretary is required by the Administrative 
Procedure Act to state reasons why it is necessary or appro- 
priate to make any wage determination for this particular 
industry, which admittedly enters into many Government 
contracts (totalling in amount 10 million dollars annually) 
of the kind specified in Section 1 of the Walsh-Healey Act as 
subject to the mandatory requirement that in “any” such con- 
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tract “there shall be tncluded” the stipulation to pay wages 
not less than the prevailing minimum as determined by the 
Secretary. 

5. Whether evidence on material issues was disregarded by 
reason of any limitations in the Notice of Hearing because 
the Secretary declined to rely on appellants’ “locality survey” 
evidence, which was admittedly received, and fully considered 
at the hearing, but which was patently inconsistent with the 
Secretary’s finding (amply supported by substantial evidence 
on the whole record) that geographic differentials in a wage 
determination for this industry would defeat the purposes of 
the Walsh-Healey Act. 

6. Whether the Secretary’s denial of appellants’ motion to 
incorporate in the wage determination their erroneous con- 
struction of the “open market” exemption (admittedly con- 
trary to this Court’s decision in Ruth Elkhorn Coals, Inc. v. 
Mitchell—U. S. App. D. C._—248 F. 2d 635) was prejudicial 
error; and, in any event, whether the “open market” issue is 
properly presented for decision by the complaint. 

7. Whether any of the appellants, other than Westinghouse 
Electric Corporation, have standing to sue, where it appears 
that at the time of the filing of this action they were paying 
minimum wages not less than the amount of the Secretary’s 
wage determination in any plants needed for the performance 
of their Government contract work. 











I. The Secretary’s determination of $1.26 as the “prevailing 
minimum’? wage “for persons employed’’ in the Electric 
Lamp Industry was lawfully and reasonably based upon the 
minimum wages actually paid by most of the industry’s 
plants employing the overwhelming majority of covered 
workers, rather than on company minimum rates in the single 
lowest-wage plant of each company-----.-.-----------.-- 

A. The fact that the wage determination is not based upon the 
company-minimum rate at the lowest-wage plant of each 
company does not render it excessive or unlawful_______ 

B. The prevailing minimum wage determined by the Secretary 
does not ignore, but is entirely consistent with, the perti- 
nent competitive and marketing factors___.........--- 

II. The court below correctly upheld the Secretary’s authority to 
make an industry-wide wage determination. -___.........-. 

III. The determination complies with the Administrative Procedure 
Act in all material respects, and there was no prejudicial 

error in the administrative proceeding that would warrant 
setting aside the determination_---~-~...-....--.....-.--- 

A. The notice of hearing was adequate and no material issues 
were disregarded by reason of its terms.._...........- 

B. The evidence-supporting the Secretary’s wage findings was 
reliable, probative and substantial. _..............._-- 

lt. The evidence supporting the $1.26 minimum. -_........ 
2. The sub-minimum rate authorized by the Secretary 
for beginners is not subject to judicial review, but, in 
any event, is also supported by substantial evidence. 

C. Since the Secretary’s authority and duty to make the wage 
determinations required for application of the Walsh- 
Healey Act are not conditioned upon his decision as to the 
necessity for such a wage determination, there is no 
merit in appellants’ objection to his failure to assign 
reasons for making any wage determination for the 
Binetris: Laas Qasr y ais pkcccicncewcnnnncen cane 


POON PN eH 


bat bet 


16 


17 


BR NR N 


8B 


32 











IV 


Argument—Continved 
Il. The determination complies with, ete—Continued 
D. There was no prejudicial error in the Secretary’s refusal to 
exclude from the wage determination contracts errone- 
ously claimed to be within the scope of the “open market” 


exemption, and in any event that issue is not presented Page 
by the complaint in this action. _..............-.-.... 33 
IV. The action should be dismissed as to four of the five appellants 
because of lack of standing to sue__.............--.--.-.. 34 
COCs erence dcdkih Senecninewcmmemeneasinncmmanenre 37 
CITATIONS 
Cases: 
Alabema Mills et al. v. Mitchell, — U. 8. App. D. C. — 244 F. 24 
21, certiorari denied, 78 S. Ct. 53, October 14, 1953_-...... 10, 15, B 
Allendale Co. ef al. v. Mitchell (D. D. C.), 12 WH Cases 760, 
certiorari denied, 351 U. 8. 909_............-----..-- 15, 16, 23, 35 


Covington Mills et al. v. Mitchell, 97 U.S. App. D. C. 165, 229 F. 2d 

506, certiorari denied, 350 U. 8. 1002, rehearing denied, 351 

| nen 4, 10, 11, 12, 14, 15, 16, 19, 21, 22, 23, 26, 34, 35 
Endicott Johnson Corp. v. Perkins, 317 U. 8. 501_.-..-...-.----- 11, 19 
Natsonal Coal Ass’n. v. Federal Power Commission, 89 U. 8. App. 

OR elie eR he ee ee eee Cee TEE Oe. 
Perkins v. Lukens Steel Co.,70 U. 8. App. D. C. 354, 107 F. 2d 627, 

S10 UB AiR cco ccacmnecususansacwcusnecasweanie 12, 22, 23, 30, 35 
Ruth Elkhorn Coal Mines v. Mitchell, — U. 8. App. D. C. —, 248 

F. 2d 635, rehearing denied, 248 F. 2d 635._. 10, 11, 14, 15, 19, 33, 34 
United States v. General Electric Co., et al., 82 F. Supp. 753, 115 


D.. Cab. BSB: GN, Ba esecccenceectenensnonccctunce 25 
Untted States v. Morton Salt Co., 338 U. 8. 632..--..-.-------- 33 
Statutes: 
Administrative Procedure Act, 60 Stat. 243, 5 U. 8. C. 1003 (a), 
i acc centre ete eae ae at SS a 2 
TGS OE) cs ee eeecesuees Scruatesspcbieciaria ae Recacaste 27 
Section 30 6) () isseccccucumanccsonndsietiatwosenan ee ie Fy 
Walsh-Healey Act, 41 U.S. C. 35-45, 49 Stat. 2036, 66 Stat.308.. 1,8 
ef.) eee ee ee eaeerer Mery ar te 13, 16, 17, 22, 26, 30, 32, 33 
Senties 6 sc cicecccccctassecmecnetscuseccecnd= 13, 29, 30, 31, 32 
| a een ENE Te UE 1 CN eM 1, 14, 30 
eC hiss eiececie isc ncdocaiaeenakeem seen 33 
Miscellaneous: 
Minimum Wage Determination, 21 F. R. 5444__ FOP LST 7, 2B 


Notice of Proposed Determination, published April La 1956, 
21 F. BR. 2249... -----2---- 22 --nnnn noo 2s eons amet ~ 2, 7, 20, 24, 28 











Gnited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA 


No. 14,142 


Cowsonipatep Exxcretc Lamp CoMPANY ET AL, APPELLANTS 
v. 
James P. MiTtcHELL, SECRETARY OF LABOR, APPELLEE 


OW APPBAL PROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by the plaintiffs below, five electric lamp 
manufacturers, from an order of the district court upholding 
the validity of a prevailing minimum wage determination 
made by the Secretary of Labor for the Electric Lamp Industry 
(J. A. 25-31) under the authority of the Walsh-Healey Public 
Contracts Act (41 U.S. C. 35-45, 49 Stat. 2036, 66 Stat. 308) 
and granting summary judgment for appellee, the Secretary 
of Labor (J. A. 51-52). 

The action was brought under the authority of Section 10 (b) 
of the Act, known as the Fulbright Amendment,’ which re- 
quires that wage determinations “be made on the record after 
opportunity for a hearing” and authorizes judicial review of 
such determinations in the manner provided by the Adminis- 


741 U. 8. C. 48 (a), 66 Stat. 308, enacted June 30, 1952 (set forth at 
Pp. 9, 10, infra.) 
(1) 








2 


trative Procedure Act (5 U.S. C. 1009). On March 19, 1955, 
the Secretary of Labor duly published a notice of hearing to 
determine prevailing minimum wages in the electric iamp in- 
dustry. The notice mvited information, inter alia, with re- 
spect to the proposed definition of the industry, the prevailing 
minimum wages in the industry, the necessity of providing 
sub-minimum rates for beginners, and the extent to which 
there is competition in this industry between plants in differ- 
ent geographical areas. 

Although it seems apparent that one of the main issues, if 
not the primary issue, presented by this appeal is whether the 
Secretary's wage determination is supported by substantial 
evidence and warranted by the facts in “the whole record” 
[Administrative Procedure Act, 5 U. S. C. 1009 (e)], appel- 
lants’ “Statement of the Case” disposes of the Secretary’s de- 
termination in less than a page (appellants’ brief, p. 14) and 
includes no discussion whatsoever of the extensive evidence on 
which the Secretary relied. Accordingly, this Counterstate- 
ment includes a summary of the pertinent evidence. 


= Marketing and Competitive Factors 


It is undisputed that competition for Government contracts 
is nationwide in the electric lamp industry. Counsel for the 
appellants conceded in his brief filed after the administrative 
hearing that appellants have “never contended that sales com- 
petition among lamp producers is not nation-wide” and prof- 
fered the stipulation “that the marketing area for which the 
various lamp companies compete is nation-wide.”* While 
this admission by appellants was in terms of competition 
among the companies only, as distinguished from competition 
among plants or establishments, the undisputed evidence 
shows that the competition is nationwide among the plants 
as well as the companies. 

The uncontroverted facts as to marketing and competitive 
factors are fully summarized in the Notice of Proposed De- 
termination (21 F. R. 2249, 2251-2) (J. A. 13-16). As stated 


73. A. 231; 12 F. B. 1680. ; 
* This brief is included in the original administrative record on file with 
this court. 
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in that Notice, the evidence showed that electric lamp plants 
are located im various parts of the country, with the heaviest 
concentration being found in the Middle Atlantic Region; 
that of the 63 establishments in the industry, 25 are located 
in the Middle Atlantic Region, and varying lesser numbers in 
six other regions throughout the country; that, as demon- 
strated by a detailed analysis of lamp shipments to Air Force 
and Navy installations, the marketing pattern of the industry 
in relation to Government purchases is not restricted to the 
region In which a plant is located, but that each of the com- 
panies ships to installations in most of the seven regions, 
which include 17 states and the District of Columbia, extend- 
ing from New York to California and New Hampshire to 
Florida; that some of the companies shipped to all seven 
regions and in no instance did 2 majority of the shipments 
from any firm go to any one region; that, although 40% of 
all plants in the industry employing 34% of the total covered 
employees are located in the Middle Atlantic Region, only 
19% of the shipments, representing only 7% of the total value 
of all shipments, went to destinations within that Region; that 
the warehouses, from which a large proportion of the Gov- 
ernment purchase orders are filled, are distributed throughout 
the country and that each of these warehouses is supplied with 
lamps produced in plants located in the various different re- 
gions, so that no plant serves any specific geographic area ex- 
clusively and it eee when bids are invited to predict in 
which plant or plants any particular contract materials will be 
manufactured. On the basis of this and other similar un- 
disputed evidence, the Secretary found (J. A. 15-16): 


It is thus apparent that no geographic limitations are 
feasible in this industry. The area of competition is 
industry-wide. Firms, no matter where located, gen- 
erally ship their products all over the country. Multi- 
plant firms do not make every type of lamp in each of 
their plants, so that no plant may be said to serve any 
specific geographic area exclusively. It is impossible to 
predict precisely where any particular contract materials 
will be manufactured when bids are invited. For these 
reasons I find that the locality in which the materials, 
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supplies, articles or equipment are to be manufactured 
or furnished under Government contracts extends to all 
of that area in which the industry has its plants, and 
that geographic differentials cannot be adopted for this 
industry without defeating the purposes of the Public 
Contracts Act. 


An objection by appellants to the introduction of evidence 
showing industry-wide competition for Government business 
in this industry was fully considered in the proposed deter- 
mination where the Secretary, quoting from this Court’s de- 
cision in Mitchell v. Covington Mills, 97 U.S. App. D. C. 165, 
229 F. 2d 506, in which this Court upheld an industry-wide de- 
termination for the textile industry, stated “an industry-wide 
determination is authorized, if indeed not required, by the pur- 
poses of the Act where ‘the competition is industry-wide’, and 
that ‘to fix separate minima according to the wages that pre- 
vail in each separate * * * community * * * would freeze the 
competitive advantages of concerns that operate in low wage 
communities and would in effect offer a reward for moving into 
such communities’ which ‘obviously * * * would defeat the 
purposes of the Act’,” (J. A. 12). 


Wage Data 


Evidence on the question of the amount of the prevailing 
minimum wage consisted primarily of a wage survey prepared 
by the Bureau of Labor Statistics, a wage survey prepared by 
the lamp industry panel, tabulations and lowest entrance rates 
-and lowest job rates submitted by the International Union of 
Electrical, Radio and Machine Workers and by an independ- 
ent union, and wage and employment data submitted by the 
Incandescent Lamp Manufacturer’s Association. 

The most complete data on the industry’s wages submitted 
at the hearing was a wage survey prepared by the Bureau of 
Labor Statistics of the Department of Labor (Government Ex- 
hibit No. 4). This survey covered all plants in the electric 


* Copies of this exhibit (which is not printed in the Joint Appendix) have 
been submitted in triplicate pursuant to this Court's order of October 11, 
1957. 
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lamp industry, as defined, which employed eight or more 
workers during a representative payroll period in October 1954. 
Investigation showed that there were 63 establishments em- 
ploying 18,732 covered workers in the industry at that time (62 
are indicated in Exhibit 4, Table 1, but data on an additional 
plant, about which information was secured after the survey 
was prepared, was introduced during the hearing, J. A. 57). 
In response to questions sent to all 63 establishments, wage 
data was secured from 59. More than 98% of the covered 
workers in the industry were employed in these 59 plants, indi- 
cating that the remaining four plants were cbviously small and 
could be taken account of in the survey tabulations through 
agg ge a a a 
survey work (J. A. 57). 

Bureau of Labor Statistics Table No. 3, of Government 
Exhibit 4, together with the data for the 63d plant, shows 
that 56% of the 63 establishments, with 77% of the total 
covered worker employment, paid at least. $1.26 an hour to all 
covered workers exclusive of those Known as beginners or 
learners in the lowest labor grade with work experience of 
three months or less. And Table 3-B of the Bureau of Labor 
Statistics survey shows that 51% of the sixty-three establish- 
ments, employing 75% of the 18,732 covered workers, paid 
all covered workers, irrespective of work experience, at least 
$1.26 an hour (see J. A. 20-21). As distinguished from these 
wages which were actually paid, the Secretary also considered 
the lowest “established” rates effective in lamp plants after 
work experience of three months (Bureau of Labor Statistics 
Table 4A).° Nearly one-half (47%) of the 60 establish- 
ments reporting such established rates, employing approxi- 
mately two-thirds (67%) of the total covered workers in the 
60 establishments, had lowest established rates of $1.26 an 
hour or more after three months work experience (J. A. 21). 
Based upon these considerations of record, the Secretary 
found the prevailing minimum wage in the electric lamp in- 


®*“Pstablished” rates could be mere “paper” rates or rates seldom 
actually paid, whereas the lowest job rates in the Table 3-B survey were 
wages actually being paid at the time of the survey (J. A. 37-8). 
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dustry to be $1.26 an hour for all covered workers, exclusive 
of those in the lowest labor grade with work experience of 
three months or less. 

The evidence relating to beginners’ rates showed that 31 
(52%) of the 60 plants reporting established hiring rates 
(which for the purposes of the determination were regarded 
as equivalent to lowest rates established for employees in the 
lowest labor grade with three months’ experience or less) 
reported such rates at $1.20 an hour or more. Since more 
than three-fourths of all covered workers in the industry were 
employed in these 31 plants, the Secretary concluded that a 
subminimum wage of $1.20 an hour should be authorized for 
beginners for a period not to exceed three months (J. A. 22).° 

The International Union of Electrical, Radio and Machine 
Workers (AFL-CIO) (hereimafter referred to as the IUE) and 
the International Brotherhood of Electrical Workers (AFL— 
CIO) (hereinafter referred to as the IBEW) recommended 
an industry-wide minimum wage of $1.30 an hour for all 
covered workers. An independent union recommmended a 
minimum wage of $1.35 an hour (J. A. 18-9). These wages 
were based upon each union’s analysis of the unions’ tabula- 
tions together with Bureau of Labor Statistics Tables 2, 2 (a), 
3, and 5 (Government Exhibit No. 4). 

Appellants, in line with their main contention that the de- 
termination should be made on the basis of tables showing the 
lowest established hiring rates for all manufacturing establish- 
ments (regardless of their similarity or dissimilarity to the 
electric lamp industry) located within so-called “wage areas,” 
presented “a tabulation of prevailing minimum wages” for 
each of 37 areas based upon the lowest established starting or 
hiring rates of all manufacturing establishments in the area 
in which some electric lamp plants were located (Industry Exh. 
Nos. 25, 26, 28). One section of this tabulation was based 
upon rates established for all types of work and another sec- 


* Appellants as pert of their jurisdictional statement in their brief at 
page 2 erroneously state that the $1.20 for beginners was found to be a 
prevailing minimum wage. In fact, this is a tolerance authorized by Sec- 
tion 6 of the Walsh-Healey Act, without regard to the provisions of Section 
10 of the Act requiring formal hearing and authorizing review of the 
action establishing the tolerance. See Argument, infra, pp. 29-32. 
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tion upon rates established for light repetitive work requiring 
training of three months or less. Neither tabulation was based 
upon minimum wages paid in electric lamp plants but used 
the minzmum rates established by all industries in localities 
where lamp plants were located. In addition, appellants intro- 
duced the data referred to in their brief (p. 4) with respect to 
“established” (see fn. 5, supra, p. 5) entrance rates in the 
plants operated by the five plaintifis. 

_ The Secretary rejected the unions’ recommendations as too 
high and the industry panel’s recommendations as irrelevant 
and inconsistent with the purposes of the Act. The unions’ 
recommendations of $1.30 and $1.35 an hour were considered 
to be too high as the evidence of wage increases negotiated after 
the Bureau of Labor Statistics’ survey was not sufficient to 
justify a conclusion that a majority of the plants were paying 
even the lesser of these minimums to covered workers: With 
respect to the industry panel’s wage data pertaining to the 37 
separate localities, the Secretary found that adoption of geo- 
graphical differentials for the industry would defeat the pur- 
poses of the Walsh-Healey Public Contracts Act. As noted 
above, his conclusion that a single industry-wide prevailing 
minimum wage was necessary and appropriate was based upon 
the uncontroverted evidence that the area of competition is 
industry-wide and thus the locality in which electric lamps are 
to be manufactured or furnished under Government contracts 
extends to all of that area in which the industry has its plants.” 
The Secretary pointed out, also, that he placed no reliance 
upon this dissimilar industries’ data because it was not perti- 
nent to a determination, under the “particular” industry stand- 
ard of Section 1 (b) of the Act, of prevailing minimum wages 
in the electric lamp industry.* 


Decision of District Court 


’ The court below, stating that “despite the ingenious argu- 
ment” of appellants’ counsel, “the court cannot see how this 
case differs in substance and effect from the so-called: Coving- 
ton case” (J. A.51), granted the Secretary’s motion for sum- 


. * Notice of Proposed Determination, J. A. 16; 21 F. R. 2249 at 2251. 
* Minimum Wage Determinations, J. A. 25-31; 21 F. R. 5444 at 5445. 
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mary judgment and declared the wage determination “to be 
in all respects valid” (J. A. 52). The court made no ruling 
on the Secretary’s motion to dismiss the complaint for lack 
of standing to sue (J. A. 34—40). 

The motion to dismiss (J. A. 34) was based on the ground 
that the complaint made no showing that any of the plain- 
tiffs would suffer any damage or injury as 2 result of the wage 
determination, since the only allegation that any of plaintiffs 
were paying minimum wages below the rates fixed by the de- 
termination rested exclusively on the wage rates shown in the 
“record of the determination proceedings” (J. A. 6), i. e., rates 
in effect as of October 1954 or two years prior to the filing of 
the complaint. The affidavit of Harry Weiss (J. A. 35-40), 
submitted by appellee in support of the motion to dismiss and 
for summary judgment showed that, since October 1954 and 
prior to the filing of this action, substantial increases in wage 
scales had been adopted by all of the plaintiffs and such in- 
creases were sufficient to bring the minimum wages up to at 
least the amount of the wage determination for all employees 
of Consolidated Electric, for all employees subject to the Act 
of General Electric and Tung-Sol, and for employees in a ma- 
jority of Sylvania Electric’s plants, which plants were wholly 
adequate to perform their Government contract work. The 
increases were not shown to be sufficient to bring up to the 
amount of the wage determination the minimum wages at four 
of Westinghouse Electric’s southern plants. ; 


STATUTE DYVOLVED 


The Walsh-Healey Public Contracts Act, Act of June 30, 
1936, 49 Stat. 2036, as amended by 66 Stat. 308, 41 U.S. C. 
35, 43a. 

§ 35. Contracts for materials, etc., exceeding $10,000; 
representations and stipulations. 

In any contract made and entered into by any execu- 
tive department, independent establishment, or other 
agency or instrumentality of the United States, or by 
the District of Columbia, or by any corporation all the 
stock of which is beneficially owned by the United 
States (all the foregoing being hereinafter designated 
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as agencies of the United States), for the manufacture 
or furnishing of materials, supplies, articles, and 
equipment in any amount exceeding $10,000, there 
shall be included the following representations and 
stipulations: 

® @ e a =? 

(b) That all persons employed by the contractor in ~~ -- : 
the manufacture or furnishing of the materials, sup- 
plies, articles, or equipment used in the performance 
of the contract will be paid, without subsequent deduc- 
tion or rebate on any account, not less than the mini- 
mum wages as determined by the Secretary of Labor 
to be the prevailing minimum wages for persons em- 
ployed on similar work or in the particular or similar 
industries or groups of industries currently operating 

‘in the locality in which the materials, supplies, articles, 
or equipment are to be manufactured or furnished 
under said contract; 


2 2 Ad > = 


§ 43a. Applicability of Administrative Procedure Act; 

wage determinations; administrative review; judicial review. 

(a) Notwithstanding any provision of section 1004 

of Title 5, sections 1001-1011 of Title 5 shall be ap- 

plicable in the administration of sections 35-39 and 
41-43 of this title. 

(b) All wage determinations under section 35 (b) 

of thistitle shall be made on the record after op- 

_ portunity for a hearing. Review of any such wage 

determination, or of the applicability of any such wage 

determination, may be had within ninety days after 

such determination is made in the manner provided in 

section 1009 of Title 5 by any person adversely affected 

are aggrieved thereby, who shall be deemed to include 

any manufacturer of, or regular dealer in, materials, 

supplies, articles or equipment purchased or to be 

purchased by the Government from any source, who is 

in any industry to which such wage determination i is 

applicable. 
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(c) Notwithstanding the inclusion of any stipulations 
required by any provision of sections 35-45 of this title 
in.any contract subject to said sections, any inter- 
ested person shall have the right of judicial review of 
any legal question which might otherwise be raised, 
including, but not limited to, wage determinations and 
the interpretation of the terms “locality,” “regular 
dealer,” “manufacturer,” and “open market.” 


SUMMARY OF ARGUMENT 


si ik Chiesa a earth Sica ai cate 
ready been determined by this Court’s decisions in the Coving- 
ton, Alabama Mills and Ruth Elkhorn cases. Appellants’ at- 
tack on the wage determination here is essentially an attempt 
to secure reconsideration of these controlling decisions. 


I 


The Secretary’s finding that an industry-wide wage deter- 
mination without geographic differentials was required by the 
nationwide competitive and marketing practices in this in- 
dustry, and his determination of $1.26 as the “prevailing mipi- 
mum” for “persons,employed” in the industry, are based, upon 
substantial evidence indistinguishable in any material respect 
from the evidence supporting the wage determination held 
valid in the Covington and Alabama Mulls cases. The grounds 
on which appellants challenge the wage determination, far 
from distinguishing the Covington case, only serve to reveal 
appellants’ misconception of that decision and of the terms 
and purposes of the Walsh-Healey Act. 

1. The main thrust of appellants’ attack on this determina- 
tion is that it should have been based on the “established” 
minimum rates of the companies in the industry, instead of 
upon the minimum wages actually paid by plants to em- 
ployees. Since 40 of the 63 plants in this industry are oper- 
ated. by only four multiplant companies, appellants’ conten- 
tion would require the Secretary to limit his consideration to 
the minimum rate at the single lowest wage plant of each com- 
pany even though 90% of the plants operated. by the -multi- 
plant companies pay higher minimum wages and even though 
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such company Minimum rate has no application whatsoever 
to the overwhelming majority of plants and employees in the 
industry. Appellants’ company-minimum standard not only 
ignores the explicit statutory language that what is to be de- 
termined by the Secretary is the “prevailing minimum wages 
for persons employed” in the industry (Section 1 (b)), but, as 
appellants themselves tacitly admit, would not serve the legis- 
lative purpose “to use the leverage of the Government’s im- 
mense purchasing power to raise labor standards” (Endicott 
Johnson Corp. v. Perkins, 317 U. S. 501, 507). The conten- 
tion that this was not the legislative purpose, but mere judi- 
cial “dictum,” is conclusively refuted by this Court’s Coving- 
ton and Ruth Elkhorn decisions. 

2. The contention that the Secretary’s reliance on plant, 
rather than company, wages ignored competitive and market- 
ing factors rests upon the unsubstantiated supposition that 
the admitted nationwide marketing and competition in this 
industry is only among the companies and not among plants 
in the various regions. The Secretary’s analysis of the com- 
petitive and marketing conditions in the industry, on which 
he based his finding of a need for an industry-wide determi- 
nation, is replete with references to the substantial and un- 
controverted evidence of nationwide competition among “es- 
tablishments” and “sections” or “regions” of the country. 

Even if the Secretary had relied solely on company competi- 
tion in finding a need for an industry-wide standard, there 
would have been no inconsistency in determining the amount 
of “the prevailing minimum * * * for persons employed” in 
the industry on the basis of minimum wages paid by plants, in. 
view of the undisputed evidence that the multiplant com- 
panies (like the multiplant companies in the textile industry) 
operate plants with varying minimum wages in the various 
competing regions. Appellants’ contention erroneonsly as- 
sumes that the sole purpose of the Act is to protect the com- 
panies with higher wage scales from the competition of lower 
paying companies. The fact that the large multiplant com-. 
panies have been able to compete effectively for Government 
business with the low wage single-plant companies (which may 
well be due to the predominant control of this industry by a few 
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large companies) does not mean that Government business 
may not be diverted to low wage plants and areas, 1. e., “to 
forces tending to depress wages and purchasing power” of em- 
ployees, contrary to the basic purpose of the Walsh-Healey 
Act (Perkins v. Lukens Steel Co., 310 U.S. 113, 128). 

Appellants’ contention that the Secretary abused his dis- 
cretion in setting industry-wide minimum wages where “cus-. 
toms and practices of the industry” are patterned upon “local 
or regional differentials,” is no more than a repetition of the 
argument made in the Covington case, and is answered by this 
Court’s recognition in Covington that “to fix separate minima 
according to the wages that prevail in each separate * * ° 
community” “would freeze the competitive advantages of con- 
cerns that operate in low wage communities and would in 
effect offer a reward for moving into such communities” which 
“fo]bivously * * * would defeat the purpose of the Act” (97 
U. 8. App. D. C. at 167, 229 F. 2d 506 at 508). 


II 


Contrary to appellants’ assertion, the Covington decision 
was not limited to the “similar work” standard, but expressly 
found the Secretary’s findings on both the “similar work” and 
the “particular industry” standards to be “fully warranted” 
(97 U. 8. App. D. C. 167-8, 229 F. 2d at 508-509). The Cov- 
ington decision also expressly repudiated the “different view” 
expressed in the earlier Lukens Steel opinion on which appel- 
lants here rely. The evidence in the record does not support 
appellants’ claim that the marketing and competitive factors 
and the wage data in the electric lamp industry are so different 
as to make the Covington opinion inapplicable. 


Il 


The determination complies with the Administrative Proce- 
dure Act in all material respects, and none of appellants’ ob- 
jections disclose any prejudicial error that would warrant 
setting aside the determination. 

1. The charge that the “limited character” of the Notice of 
Hearing resulted in disregard of material issues is contradicted 
by the admitted fact that no evidence offered by appellants was 
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excluded from the administrative hearing. The record shows 
undeniably that appropriate consideration was given to such 
evidence. What appellants characterize as “failure to con- 
sider” evidence on material issues is the Secretary’s rejection 
of appellants’ contentions with respect to such issues and evi- 
dence. There was clearly no prejudicial error in the Secretary’s 
failure to rely upon evidence premised on, and pertinent only 
to, appellants’ incorrect interpretation of the terms and pur- 
poses of the Act. ; 

2. The subminimum rate authorized for beginners, as appel- 
lants recognize, was made pursuant to Section 6 of the Walsh- 
Healey Act which authorizes the Secretary to make “Tegula- 
tions allowing reasonable * * * tolerances.” Since Section 6 
is omitted from the provisions of the Fulbright Amendment 
relating to application of the Administrative Procedure Act and 
judicial review of wage determinations, the subminimum tol- 
erance is not subject to judicial review in thisaction. Buteven . 
if judicially reviewable, appellants are in error in stating that 
it is “admittedly not based on evidence.” The fact that the 
evidence on which the Secretary relied did not follow “the: | 
same technique” and “statistical aera as he applied in 
determining “the prevailing minimum” under Section 1 (b) 
is no indication that the rate. was ms a reasonable tolerance 
under Section 6, since there is clearly no legal or rational reason 
for applying the same standards and approach to determina- 
tions which are quite different in nature and purpose. 

.3. Appellants’ objection: to the Secretary’s failure to assign 
reasons for making a wage determination for this industry rests 
on the fallacious assumption. that the application of Section 1 | 
(b) of the Walsh-Healey Act is discretionary with the Secre- 
tary. Since Section 1 (b),. by its express terms, requires that 
in “any” Government contract of the kind there specified 
“there shall be included” the prescribed wage stipulation, this 
statutory provision itself ‘determines the necessity and ap- 
propriateness of the Secretary’s wage determination for any 
industry in which such Government contracts are awarded... 





Thus the undisputed fact that the electric lamp industry enters 


into many Government contracts of the kind specified in Sec- - | 


: 
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tion 1 (totallig in amount about 10 million dollars annually) 
is itself decisive reason for making the wage determination for 
this industry. 

4. There was plainly no prejudicial error in the Secretary’s 
denial of appellants’ motion to incorporate in the wage deter- 
mination their erroneous construction of the “open market” 
exemption which was admittedly contrary to the construction 
upheld by this Court’s recent decision in the Ruth Elkhorn 
case. Appellants’ request for reconsideration of the Elkhorn 
decision is without merit and is particularly mappropriate in 
Se ee ee 

not “ask the court to decide that question” (97 U. S. App. 
D. C. at 168, 229 F. 2d at 509; cf. Ruth Elkhorn decision, — 
U. S. App. D. C. at —, 248 F. 2d at. 637). 


IV 


The action should be dismissed as to four of the five appel- 
lants (all except Westinghouse Electric) for lack of standing 
to sue, since the allegations in the complaint of any direct and 
immediate injury are refuted by the evidence in the record 
showing that, prior to the filing of this action, three of the 
Ilants (General Electric, Consolidated Electric and Tung- 
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any such wage determination may be had * * * in the man- — 
ee enrien ame Reread ok ae. Some eire eo ! 
Act. * & *”. ; : 
The Administrative Tecan: Act, insofar as here perti- — 
nent, provides that. the-reviewing court shall “hold unlawful — 
and set aside agency action; findings and conclusions found | 
to be (1) arbitrary, capricious, an abuse of discretion, or other- _ 
wise not in accordance’ with law; * * * (3) im excess of | 
statutory * * * authority.*, *.*;. (4). without observance of | 
procedure required by. law;..(5) ‘unsupported by substantial. 
evidence * * *. In making.the foregoing determinations the — 
court shall review the whole..record or such portions thereof . 
as may be cited by any party,, and due account shall be taken | 
of the rule of prejudicial error.” (Section 10 (e), 60 Stat. 243, 
5 U.S.C. 1009 (e).) _ ! 
_ Appellants’ attack -upon the wage determination here in- . 
volved is essentially an attempt to reopen and to have recon-. | 
sidered the issues already determined by this Court in the | 
Covington, Alabama Mills and Ruth Elkhorn decisions (Cov- . 
ington Mills et al. v. Mitchell; 97 U. S. App. D. C. 165, 229 — 
F. 2d 506, certiorari denied, 350 U. S. 1002, rehearing denied, 
351 U: S. 984; Alabama: Mills et al. v. Mitchell, — U.S. App. 
D. C. —, 244 F. 2d 21, certiorari denied, 78 S. Ct. 53, Octo- 
ber 14, 1957: Ruth Elkhorn Coal Mines v. Mitchell, — U.S. 
App. D. C. —,:248 F. 2d 635, rehearing denied, 248 F. 2d 635, _ 
now pending on petition for a writ of certiorari No. 704-Octo- . 
ber Term 1957. .Seealso Allendale Co: et al. v. Mitchell (D.C. _ 
D. C.) decided February .7, 1956, not officially reported, but — 
printed in 12 WH Cases 760, certiorari denied, 351 U. S. 909). _ 
These decisions. are clearly controlling here and we shall show — 
ee are 
Hiei paapeene icone 


$ . 5°) Seles ver i . 


(1) saosin 2 Shanti vi ade hi wil e50e 








Immediate injury are reruted 
showing that, prior to the filing of this action, three of the 
appellants (General Electric, Consolidated Electric and Tung- 
Sol Electric) had already adopted and were paying minimum 
wages of at least the amount of the wage determination to all 
of their experienced employees subject to the Act and that 
the fourth (Sylvania Electric) had-already adopted and was 
paying at least such minimum im the majority of its plants 
which were adequate to perform its Government contract 
work. Since the evidence does not refute the allegation in 
Paragraph 8 (e) of the complaint with respect to several 
southern plants of Westinghouse Electric, the standing to sue 
of this single appellant.is conceded. 
ARGUMENT 


Introduction: The Fulbright Amendment (Section 10 of 
the Walsh-Healey Act; as amended-in 1952) provides that 
“All wage determinations under Section I (b) of this Act shall 
be made on the record after opportunity for a hearing. Re- 
view of any such wage determination, or the applicability of 
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The Secretary’s determination of $1.26 as the “prevailing 
minimum” wage “for persons employed” in the electrie- 
et ee ee ee 


-workers, rather than on company minimum rates in the 
‘ single lowest-wage plant of each company 


As in all of the above cited cases, the Secretary's wage 
determination here in question was made for a “particular” 
industry pursuant to Section 1 (b) of the Walsh-Healey Act. 
This statutory provision requires the Secretary to determine, - 
not simply the minimum rates established by the companies 
whieh will be subject to the wage determination, but “the 
prevailing minimum wages for persons employed” in the 
particular industry. The term “prevailing” is patently not a 
concept capable of exact, mathematical precision, but requires 
the exercise of considerable judgment and discretion. The 
Act affords no definition of the term “prevailing,” nor does 
the legislative history disclose its intended meaning except in 
@ general way. Since the term “prevailing” has no fixed 
statutory or technical import, but must be construed in ac- 
cordance with eommon usage and in relation to the objectives 
of the Act, the lawfulness and reasonableness of the Secre- 
tary’s determination clearly does not depend upon adherence 
to any fixed method or approach to the problem. 

- The nature of the wage data and procedures for its evalua- 
tion relied upon by the Secretary in making the wage deter- 
mination in this case are virtually the same as the data and 
procedures used for the determinations validated by the Cov- 
ington and Allendale decisions, supra. Appellants do not ser- 
iously question the Secretary's finding-that.most.of the in- 
dustry’s plants employing the vast majority of covered workers 
in the industry pay minimum wages of not less than $1.26 per 
hour, and the evidence summarized at pages 5-6, supra, un- 
questionably supports this finding. Appellants’ contention 
that this is not a lawful, but an “excessive” and “arbitrary” 
basis for determination of the “prevailing minimum” wage in 
this industry rests upon two plainly fallacious premises: (1) 
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that any industrywide minimum standard must be deter- 
mined on the basis of the minimum rates of the compames | 
rather than on the minimum wages actually prevailing in the 
plants, and (2) that the Secretary’s reliance upon the mini- 
mum wages paid by most plants is somehow inconsistent with 
the Secretary's reference to the marketing and competitive | 
practices of companies in connection with his finding that the _ 
competition for Government business in this industry is — 
industrywide. : 
A. The fact that the wage determination is not based upon the company- | 
minimum rate at the lowest-wage plant of each company does not — 
render it excessive or unlawfal 
The main thrust of appellants’ challenge to this wage de- | 
termination—characterized by appellants as the “most flag- — 
rant error in the determination” (Brief, p. 18)—is-that the | 
determination was not based on the minimum rate of the | 
companies rather than upon the minimum wage prevailing | 
among plants and employees. The patent fallacy in appel- — 
lants’ contention is that it ignores the crucial statutory lan- | 
guage that what is to be determined by the Secretary is the _ 
“prevailing minimum wages for persons employed” in the | 
industry [Section 1 (b), emphasis added}. Since there are | 
only 28 companies, in contrast to the 63 plants, in this indus- | 
try, and since the minimum wages prevailing at the various © 
plants of the same companies are admittedly quite different, | 
obviously the company-minimum rate is meaningless unless — 
that company-minimum is the “prevailing minimum * * * 
for persons employed” in the industry. - In view of the uncon- 
‘troverted evidence in this record that most of the plants em- | 
ploying more than three-fourths of the covered workers in this _ 
industry pay minimum wages higher than the minimum rates | 
of the majority of companies in the industry, to rely upon the | 
company-minimum rates would be to ignore the above quoted | 
explicit statutory language,:as well as the practical fact that — 
the company rate is not the-prevailing mmimum wage, either | 
in the industry or “for persons employed” in the industry; or _ 
even for the particular multiplant company which may ‘pay 
that minimum in only a single one of its several plants. .. - 
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The application of appellants’ ““company-minimum” stand- 

ard would have required the Secretary to ignore the minimum 
wages paid in more than half of the industry’s plants; for 40 
of the 63 lamp plants in the industry are operated by only 
four multiplant companies (Appellants Brief, pp. 5-6). Ap- 
pellants’ contention would require the Secretary to ignore the 
minimum wages prevailing in 90% (36 of the 40) of the plants 
operated by the multiplant companies, and would have com- 
pelled a determination reflecting solely the mimimum wage 
paid in the lowest-wage plant of each such company, although 
only a handfal of employees in. single plant might be sub- 
ject to that rate. 
. The irrationality of sesttltnante Mandi: of companies” 
standard is illustrated by the fact that the company minimum 
rate of a multiplant company has no application whatsoever 
to the overwhelming majority of its plants and its employees. 
- For example, the rate claimed to, be the minimum wage of the 
General Electric Company applies in only a single one of the 
21 plants of the company—the plant located at Goldsboro, 
North Carolina. And the Goldsboro plant, at the time of the 
wage survey, was not only newly converted to lamp produc- 
tion and not then producing for Government contracts (Gov- 
ernment Exhibit No. 10c), but had only a small working force. 
Yet, on. appellants’ theory, the minimum rate at that plant 
should be regarded as the minimum wage prevailing at Gen- 
iar i pegapanonnat daphne ny emanated adie 
its workers.® 7 

Thus appellants’ aumtisba: that hee is no lamp manu- 
.facturer in the country which does not pay a Minimum wage 
_considerably below even the subminimum. proposed” (Brief, 
p. 18), and that the Seeretary’s-wage determination “would 
compel every lamp company in the industry to revise its wage 
structure upward” (Brief, p. 21),.simply: misconceive the stat- 
utory language and purpose governing: the, Secretary's wage 
- determination. function, and-distort; the sctual.facts pertinent 
1b aca aa aerate nepal 
‘industry... <. . pl tyr 
rit BIL: de 


mires acer dates ie aed 
’ gotie 7,500 employees (Gov't. Ex. 4, Table 4). 
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Clearly if the 63 plants in this industry were each owned by 
& separate legal entity, the “number of companies” test would, 
of course, result in the same determination reached here under 
the Secretary’s establishment standard. In short, therefore, 
‘appellants are essentially urging that, because four of them 
have acquired 40 of the 63 plants in this industry, they are 
entitled to have the prevailing minimum wage determination 
reduced to the level of the mmimum of their lowest-wage 
plants, at which only a minute minority of their workers are 
‘employed. The Secretary’s approach properly attached no 
such artificial and oR TERE toil ww NRT, 
‘organization and prominence in the industry. ==) 
Appellants apparently admit that their “number of com- 
panies” test, which would compel the Secretary to limit: his 
‘wage determination to the minimum wages paid at the single 
lowest-wage plant of each company, would not serve to effec- 
tuate the legislative purpose “to use the leverage of the Gov- 
ernment’s immense purchasing power to raise labor standards” 
(Endicott Johnson Corp. v. Perkins, 317 U. S. 501, 507; 
Covington Mills et al. v. Mitchell, 97 U.S. App. D. C..165, 
229 F. 2d 506; Ruth Elkhorn v. Mitchell, — U.S. App. D. ©. 
.—, 248 F. 2d 685). Recognizing that their contention is in- 
consistent with this purpose, they deny that this was the 
legislative purpose and describe it as mere judicial “dictum” 
(Brief, p. 20). Inasmuch as this Court has recently reaf- 
firmed this legislative purpose, in the Covington and Elkhorn © 
decisions, supra, appellants’ attempt to eliminate it from con- 
sideration simply reveals the fundamental misconception .on 
-which their contention rests. The company-minimum stand- 
-ard, indeed, would not even be consistent with appellants’ own 
‘limited theory of the legislative purpose of the Act—<“to 
-under-bid * * * and thus to safeguard the working condi- 
tions of a majority. of employees” (Brief, p. 20)... For, obvi- 
ously, to limit the wage standard to the minimum. wage paid 
‘atthe: lowest-wage plants of:the multiplant companies-is not 
-“te safeguard the: working conditions of a majority. of-em- 
{ ployees,”:: who: :work in the loner aoe ok pe = 
‘-ermment:contract-work. «° - Sagt tudiesg i 
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B. The prevailing minimum wage determined by the Secretary does not 
* jgnere, but is entirely consistent with, the pertinent competitive and 
marketing factors 

On the unsubstantiated supposition that the Secretary re- 
lied solely upon “competition among lamp companies” to 
justify an industry-wide standard, appellants reason that it 
was improper and inconsistent for the Secretary to rely on 
‘plant wages in determining the prevailing minimum wages. 
The argument lacks either factual or rational foundation. The 
‘short answer to this contention is that the Secretary’s finding 
that an industry-wide standard was required did not rest alone 
upon competition “among companies,” but rested as much, if 
~mot more, upon the uncontroverted evidence of seeps anaes 
‘ among plants in different regions. 

The Secretary's analysis of the competitive and marketing 
practices in the industry is replete with references to the com- 
“petition among “establishments” and “sections” or “regions” 
of the country. (See Notice of Proposed Determination, J. A. 
:13-16.) Thus, the Secretary pointed out that “although 40% 
of all establishments in the industry * * * are located im the 
Middle Atlantic Region, * * * only 19% of the 539 ship- 
ments {surveyed] * * * went to destinations within that 
‘region and the value of these shipments represented only 7% 
of the total value of all shipments;” that “each of the three 
large multiplant companies (General Electric, Westinghouse 
and Sylvania) has warehouses.from which Government orders 
generally are shipped” and that the stock in such warehouses 
“eonsists of lamps produced in various factories of the firm;” 
- that “approximately 90% of the shipments from General Elec- 
“trie to the Government are made from the company’s 27 ware- 
“houses distributed throughout the country” and that lamps of 
“factories located tn different sections of the country are repre- 
~sented' in: the stoek of each warehouse;” ‘and that similarly the 
-eentral warehouse and order service department-of Westing- 
house’stocks lamps and parts from ‘its various plants whiek are 
“distributed to all Westinghouse lamp plants” as well as “sold 
-te other lamp companies throughout the country;” that Syl- 
-wania’s 13 field service warehouses, whieh are “located 
throughout the country” are “supplied -by ‘the company’s 
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various plants;” that “items listed in contracts between the 
Government and General Electric, Sylvania, and Westing-, 
house are manufactured in 80 different establishments located: 
twevery region in which a lamp plant is located;’ that “muhi-: 
plant firms do not make every type of lamp in each of them: 
plants, so that no plant may be said to serve any specific geo-: 
graphic area. exclusively;” and that “the locality in which the. 
materials, supplies, articles, or equipment are to be manufac- 
tured or furnished under Government contracts extends te all: 
of that area in which the industry has its plants.” eA. 
14-6). 

Thus the Secretary’s determination that an industry wide. 
standard was required undeniably rested upon the competitive’ 
and marketing practices of plants as much as, if not. more than, 
upon the competitive and marketing practices of the companies.: 
But even if this aspect of the wage determination had rested. 
only upon competition among the companies, there would be no: 
inconsistency. in basing the prevailing wage determination 

upon plant wages. For, obviously, the factors and considera- 
exis pertinent to these two different questions are not neces- 
sarily identical. While nationwide competition among com-. 
panies might well suffice to warrant an industrywide standard, 
the wide variations in wages paid im the separate competing: 
plants (including the plants of the multiplant companies whieh: 
admittedly compete with plants of other companies on a na-: 
tionwide basis) are patently much more relevant to the deter- 
mination of. the “prevailing minimum wages for persons 
employed” in the industry, than are the lowest company mini- 
mum rates which may be applicable to only a single plant and 
an infinitesimal percentage of the ain employed” er 
by the company. in the inclustry: 


| ae. 
The Court below Pt upheld: the Secretary’s authority 
to make an industrywide wage determination 


Appellants. seek to distinguish Cozington Mills v. Mitchell, 
97.U. S. App. D.C. 165; 229 F. 24.506, which sustained the 
Secretary's authority. to make a nationwide wage determination: 
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fer-'the textile industry. In contending that the Covington: 
decision is not applicable here, appellants argue, first, that the 
Covington decision related only to the “similar work” standard 
and, therefore, that the reasoning of the opinion should be ig- 
nored in favor of the Lukens Steel opinion, 70 U.S. App. D. C. 
354, 107 F. 2d 627, which was expressly rejected by the Cov- 
sngton decision; second, that the marketing and competitive 
factors in the electric lamp industry are substantially different 
from those in the textile industry; and third, that, since Section 
1 (b) of the Act does not compel an industrywide wage deter- 
mination, even if authorized, the Secretary was required to 
consider the “localities” survey evidence submitted by the 
industry panel. There is no merit in any of these contentions. 
1. Contrary to appellants’ assertion, the Covington decision 
was not limited to the “similar work” standard. The decision 
expressly ruled that “the [‘locality’] phrase is not plainly in- 
tended to qualify any other term than ‘groups of industries’ ” 
(229 F. 2d at 508). While the Court did make the statement 
quoted by appellants that “It may or may not be intended to 
qualify ‘the particular or similar’ industries,” it then proceeded 
to resolve this ambiguity in accord with the well-established 
principle of statutory construction that such ambiguity must 
be resolved in favor of the “Secretary's interpretation of the 
Act as permitting industrywide determinations’—the long- 
standing “administrative interpretation of the Act which Con- 
gress refused to repudiate after being repeatedly urged to do so” 
(id. at 509). On this ground, the decision expressly concluded 
that the Secretary's findings on both the “similar work” and 
the “particular industry” standards “were fully warranted,” as 
follows: 
The Secretary found that a dollar an hour is the pre- 
vailing minimum on “similar work.” He also found 
that wt is the prevailing minimum in the particular 
industry. In our opinion these findings were fully war- 
ranted. (Emphasis added, id. at 508-509.) 


‘That; the validity of the industry-wide wage determination 


with respect to the “particular industry” standard, as well as 
the “similar work” standard, has been settled’ is further con- 
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firmed by the Allendale decision, where arguments challeng- 
ing specifically the Secretary’s application of the “particular 
industry” standard were rejected by the district court on the 
ground that the Covington decision “necessarily controls” (12 
WH Cases 760, certiorari denied, 351 U.S. 909). 

The Covington decision, as noted above, also expressly 
repudiated the “different view” expressed in the earlier 
Lukens Steel opinion (on which appellants here rely), in ad- 
dition to pointing out that the Lukens Steel judgment had 
been reversed by the Supreme Court (on the grounds that 
plaintiffs had no standing to sue) and that, therefore “the 
opinion, as well as the judgment” im that case was “without 
value as a precedent” (zd. at 508, fn. 2). The legislative 
background of the Walsh-Healey Act, including all of the 
factual and argumentative material here presented by appel- 
lants (Brief, pp. 26-29) and much more, was fully presented 
to and considered by the Court in the Covington case. In 
particular, appellants’ contention that there was no “con- 
sistent administrative practice * * * with respect to nation- 
wide determinations” (Brief, p. 27) is no more than a rehash 
of the same contention fully argued by the textile industry 
in the Covington case (see brief for appellees in Covington, pp. 
24-25). Obviously, the fact that there have been some (rela- 
tively few) wage determinations in which the Secretary found 
regional differentials were warranted by marketing and com- 
petitive factors (see Appellants’ Brief, p. 28) is no indication 
of inconsistency and in nowise detracts from the validity of 
industry-wide determinations for industries like the electric 
lamp industry, where competitive and marketing practices 2 are 
indisputably nationwide. 

2. Appellants’ attempt to distinguish the Covington deci- 
sion on the grounds that the pertinent “marketing and com- 
petitive factors” in the lamp industry are significantly dif- 
ferent from those in the textile industry is conclusively 
refuted by the uncontroverted evidence in the record, and 
indeed by appellants’ own explicit concessions. 

As pointed out at page 2, supra, counsel for appellants 
conceded that they have “never contended that sales com- 
petition among lamp producers is not nationwide” and that. 
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“the marketing area for which the various lamp companies 
compete is nationwide.” And, contrary to appellants’ asser- 
tion (Brief, pp. 22-23), the undisputed evidence clearly 
shows that such nationwide competition exists among plants 
in the various regions throughout the country as well as 
among companies. See the analysis of the evidence on the 
marketing practices with respect to the various plants of the 
multiplant companies in the Secretary’s Notice of Proposed 
Determination (summarized supra, pp. 2-4), on the basis of 
which the Secretary found that: 

* * * no plant may be said to serve any specific 
geographic area exclusively. It is impossible to predict 
precisely where any particular contract materials will 
be manufactured when bids are invited (italics added) 
(J. A. 15-6). 


The fact that the marketing and competitive factors of this 
industry may not exactly parallel those of the textile industry 
in no way diminishes the industry-wide marketing and com- 
petitive character of the lamp industry, and it is this industry- 
wide competition which is the basic significant factor warrant- 
ing, if not.requiring, an industry-wide minimum wage stand- 
ard. The basis on which appellants seek to distinguish the 
admitted nationwide competition in this industry from that in 
the textile industry manifestly stems from appellants’ limited 
and mistaken view of the basic purposes of the Walsh-Healey 
Act. As in their argument attacking the Secretary’s reliance 
on-plant rather than on company minimum wages (see supra, 
p..17),appellants assume that the sole purpose of the Act is to 
protect the companies with higher wage scales from the com- 
petition of lower paying companies. Thus, appellants’ asser- 
tion that the companies with the highest wage scales (Gen- 
eral Electric and Westinghouse) have not suffered in the com- 
petition for Government business and do not need protection 
frpm the competition of the low wage firms (Brief, pp. 32-33), 
not only overlooks the competitive effect of their own low- 
wage plants and their predominant control of the industry, 
but ignores the purpose of the Act to protect, not simply the 
companies, but primarily the “wages and purchasing. power” | 
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of employees from the depressive effects of low-wage competi- 
tion. The lack of effect on the ability of the companies to 
compete may well be due simply to the predominant control 
of this industry by a few large companies (see United States 
v. General Electric Co., et al., 82 F. Supp. 753, 115 F. Supp. 
835 (D. N. J.)). But clearly this does not mean that Govern- 
ment business would not be diverted to low wage plants and 
areas, thus “tending to depress wages and purchasing power” 
contrary to the basic purpose of the Walsh-Healey Act. 

It cannot be denied that wage rates affect the cost of pro- 
duction and that the cost of production may be a highly sig- 
nificant factor in diverting business to low wage plants. The 
advantage of higher profits which a multiplant producer can 
make at its low wage plants affords an obvious incentive to 
divert production to such plants. That this is a real, and not 3 
mere theoretical, advantage, and of corresponding significance 
to the purposes of the Walsh-Healey Act, is confirmed by the 
definite trend among the multiplant companies to locate their 
new plants in the low-wage areas. As pointed out in the 
afidavit of Government economist Harry Weiss, eight of the 
nine new plants opened by the appellants since 1948 (six of 
them during the past five years) have been located in the lower 
wage areas in southern and border states (J. A. 39). Im the 
face of this indisputable trend, appellants’ contention that the 
competition of low-wage plants in this industry is without 
significance or relevance to the objectives of the Walsh-Healey 
Act is, we submit, untenable. 

In this industry, where admittedly companies with high- 
wage plants also operate low-wage plants which make avail- 
able to them the advantages of diverting production to their 
low-wage plants, the fact that such multiplant companies have 
been able to compete effectively with low-wage single-plant 
companies is hardly persuasive evidence that the lower wage 
scales have no effect in diverting Government business to low- 
wage plants and areas. The court below correctly concluded 
(J. A. 51) that the alleged “differences” between the instant case 
and the Covington cases are of no substance and do not affect 
or detract from the reason or need for an industry-wide min- 
imum standard. 
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3. Appellants contend that, “regardless of whether Section 
1 (b) authorizes the Secretary of Labor to make national wage 
determinations for particular industries,” since the statute 
does not compel him to do so, an industry-wide wage deter- 
mination is an abuse of discretion where wage scales, by “cus- 
toms and practices of the industry” are patterned upon “local 
or regional differentials (Brief, p. 33). This contention sim- 
ply paraphrases the same argument advanced in opposition to 
the wage determination for the cotton textile industry, and 
rejected by this Court in the Covington and Alabama Mills 
cases, supra, p. 15. There, too, the plaintiffs challenged the 
industry-wide minimum standard on the grounds that it 
ignored traditionally established “Tegional wage differentials” 
corresponding to wage levels “in the local labor market.” In 
the Covington case, too, as in the instant case, the plaintiffs 
made much point of the lack of uniformity and “the tremen- 
dous variation” in the minimum wage levels of the plants in 
the industry. These same arguments proved unavailing in 
the Covington case for the very sound reason that the main- 
tenance of such local or regional differentials in an industry in 
which competition for Government business is not local or 
regional but nationwide, is patently inconsistent with the 
purposes of this Act. The fact that consideration was given 
to regional differentials in the wage determinations for the 
coal and steel industries, in which marketing and competitive 
conditions are not nationwide, is, of course, no indication of 
error or abuse of discretion in ignoring regional differentials in 
industries where marketing and competitive conditions are 
nationwide. 

Finally, appellants’ attempt to distinguish the Covington 
ease on the ground that, since in this case “concrete” evidence 
of local wage rates for “groups of industries” in 37 localities 
was Offered, the Secretary was bound to consider it and com- 
mitted prejudicial error in declining to do so (Brief, pp. 35-38). 
The short answer to this contention is that the wage data 
offered by appellants in support of proposals for separate and 
differing rates for 37 different localities was patently inconsist- 
ent with the Secretary’s finding that the nationwide marketing 
and competitive practices in this industry are such that “geo- 
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graphic differentials cannot be adopted without defeating the 
purposes of the Act” (J. A. 16). Since, as we have shown 
(supra, pp. 2-4), this finding was warranted by substantial, 
uncontradicted evidence, certainly no purpose was to be served 
by considering data premised on, and pertinent only to, an 
assumption directly opposite to that finding. Thus, whether 
or not wage data respecting other industries could be deemed 
pertinent to a wage determination applicable only to a single 
particular industry, when, as in the instant case, such wage 
data is demonstrated to be.irrelevant by the evidence in “the 
whole record,” clearly it was not “prejudicial error” to disre- 
gard such evidence (Administrative Procedure Act, Sec. 10 (e) 
(6), quoted supra, p. 15). 
Iit 


The determination complies with the Administrative Proce- 
dure Act in all material respects, and there was no prejudi- 
cial error in the administrative proceeding that would 
warrant setting aside the determination 

A. The notice of hearing was adequate ‘and no material issues were 

disregarded by reason of its terms 
The notice of hearing (J. A. 230-233), on its face, clearly 
complies in every respect with. the requirements of Section 

4 (a) of the Administrative Procedure Act (5 U. 8. C. 1003 

(a)).° This section plainly does not require a detailed speci- 

fication of every consideration that might possibly have a bear- 

ing on the determination. Admittedly, no evidence offered by 
appellants was excluded from the administrative hearing by 
reason of the terms of the notice. ‘Appellants’ objections to 
the “Secretary’s failure to consider” evidence bearing on the 
three issues listed in their brief (p. 38) do not derive from any 
inadequacy in the notice or any limitations on the submission 
of evidence, but are rather objections to the Secretary’s inter- 
pretation of the terms and purposes of the Walsh-Healey Act. 


* This section provides that “General notice of proposed rule making shall 
be published in the Federal Register * * * and shall include (1) 2 state- 
ment of the time, place, and nature of public rule making proceedings; 
(2) reference to the authority under which the rule is proposed; and (3) > 
either the terms or substance of the proposed rule or a description of the 
subjects and issues involved.” 
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As is evident from the Notice of the Proposed Determina- 
tion and the final Wage Determination (J. A. 8-31), there was 
no “failure to consider” evidence on these issues, but rather 
rejection of appellants’ contentions with respect to such issues 
and evidence. For example, the Secretary admittedly received 
the evidence of the locality survey offered by the industry 
panel (J. A. 189-190), and he also considered this evidence, 
although he declined to rely upon it because it was patently 
inconsistent with his finding (which, as shown supra, pp. 2-4, 
was supported by substantial uncontradicted evidence) that 
the nationwide competitive and marketing conditions in the 
industry were such that a wage determination with geographic 
differentials would defeat the purposes of the Act. The ma- 
teriality of the other two issues, which appellants assert were 
disregarded, depended essentially, if not solely, on the inter- 
pretation of the terms and purposes of the Walsh-Healey Act. 
If, as is shown infra, pp. 32-34, the Secretary’s interpretation 
of the statute is correct, there was clearly no prejudicial error 
in his failure to rely upon or consider evidence premised on, 
and pertinent only to, a contrary and incorrect interpretation 
of the statute. 


_ B. The evidence supporting the Secretary's wage finding was reliable, 
probative, and substantial 


1. The evidence supporting the $1.26 minimum 


As indicated from the summary of the wage data evidence, 
a pp. 4-7, and as conceded by appellants, the Secretary’s 
.26 prevailing minimum wage finding was based primarily 

cna evidence showing “actual straight time earnings, as 
distinguished from guaranteed rates, to all covered workers, 
exclusive of beginners” (Appellants’ Brief, p. 39). Appellants 
challenge the substantiality and reliability of this evidence 
on the ground that “the prevailing wage level in the industry” 
is more reliably represented by the “guaranteed” or “estab- 
lished” minimum rates than by the actual earnings of em- 
ployees. Here again appellants ignore the specific statutory 
language requiring the determination of “the prevailing min- 
imum wages for persons employed.” ‘The so-called “estab- 
lished” or “guaranteed” rates are rates established by the 
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companies as a matter of policy and they may or may not 
be actually paid to any “persons employed,” i: e., they may 
‘be mere “paper” rates (J. A. 37-38). The fact that the 
“established” rates may have been used in the past, or are 
maintained in the hope of using them in the future, clearly 
does not make them more reliable evidence of the currently 
“prevailing” wages than the wages actually being paid. Ap- 
pellants’ attempted analogy of “guaranteed” or “established” 
rates to Government classified grades, even if the analogy 
were accurate, proves nothing pertinent to the wage determi- 
nation which the Walsh-Healey Act requires. The analogy 
might be apt if Congress should appoint a commission to de- 
termine “the prevailing minimum wages for persons em- 
ployed” in the Government, but, in that event, clearly the 
unused grades or grade levels in which no Government work- 
ers were employed would not be as pertinent and reliable 
as the wages actually being paid to Government employees. 
_ Moreover, even the evidence relating to “established” rates 
supported the Secretary’s determination, since nearly one-half 
(47%) of the 60 establishments reporting such established 
rates, employing approximately two-thirds (67%) of the total 
covered workers, had lowest established rates of $1.26 or 
more (J. A. 21). Accordingly, we submit, there can be no 
serious question that the Secretary’s wage determination is 
supported by substantial and probative evidence. 
2. The subminimum rate authorized by the Secretary for beginners is not 
subject to judicial review, but, in any event, is also supported by 
substantial evidence 


Appellants’ although apparently recognizing that the sub- 
minimum wage rate was made pursuant to Section 6 of the 
Walsh-Healey Act (see appellants’ “Questions Presented” No. 
4), ignores the fact that the formal rule-making procedures 
and judicial review provisions of the Administrative Proce- 
dure Act are not applicable to Section 6,% and challenges the 


*™ The pertinent part of Section 6 provides: 

The Secretary of Labor may provide reasonable limitations and may 
make rules and regulations allowing reasonable variations, tolerances, 
and exemptions to and from any or all provisions of this Act respecting 
minimum rates of pay and maximum hours of labor or the extent of the 
application of this Act to contractors, as hereinbefore described. * * * 
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beginners tolerance as if it were subject to the same standards 
and requirements as applied to the minimum wage determi- 
nation. But, even if the subminimum rate were subject to 
judicial review, appellants are in error in stating that it is 
“admittedly not based on evidence” (Brief, p. 41). 

The Fulbright Amendment [Sections 10 (a) and (b)j, 
which is the sole authority for this judicial review action 
(see Perkins v. Lukens Steel Co., 310 U. S. 113), makes the 
formal rule-making procedure of the Administrative Proce- 
dure Act applicable only to “Sections 1 to 5 and 7 to 9 of this 
Act” (significantly omitting Section 6), and limits the judicial 
review provision to “wage determinations” under Section 1 
(b). The rate allowed or “authorized” for beginners (J. A. 
30) is simply a “tolerance” regulation pursuant to the au- 
thority granted the Secretary under Section 6 of the Walsh- 
Healey Act; it is not a determination of “the prevailing 
minimum wages” pursuant to Section 1 (b). We submit, 
therefore, that this subminimum “tolerance” is not judicially 
reviewable in this action. 

But even if the subminimum rate were judicially review- 
able, it is clearly a reasonable tolerance supported by sub- 
stantial evidence in the administrative record. The only 
ground advanced by appellants for the contention that the 
subminimum rate is “arbitrary and capricious” is that the 
Secretary did not apply “the same technique” and “statistical 
approaches” as he applied in determining “the prevailing 
minimum” under Section 1 (b). This contention plainly 
stems from appellants’ erroneous assumption that the sub- 
minimum tolerance rate is subject to the same statutory 
standards and requirements applicable to the Section 1 (b) 
wage determination. But there is clearly no legal or logical 
requirement that the Secretary follow the same standard or 
technique in allowing a subminimum tolerance rate pursuant 
to Section 6, which neither imposes the standards required 
by Section 1 (b) nor subjects the tolerance regulations to the 
formal hearing and judicial review provisions applicable to 
Section 1 (b) prevailing minimum wage determinations. The 
quite different nature and purpose of the subminimum toler- 
ance rate is evidenced by the specific statutory exclusion of 








31 


exceptions and tolerance regulations under Section 6 from the 
formal rule-making procedures and judicial review provisions 
of the Administrative Procedure Act. The Secretary’s in- 
clusion of such a tolerance regulation in the context of the 
wage determination is merely for the purpose of convenience. 
It could have been issued by 2 separate regulation, in which 
event it would be obvious that different standards and much 
greater latitude are provided for determining subminizaum 
tolerance rates. 

Apart from this statutory basis which, we submit, estab- 
lishes the validity of the Secretary’s supposed “incon- 
sistency” in using a different “technique” for prescribing the 
subminimum tolerance rate, there is a sound practical and 
economic basis for the difference in approach. In contrast to 
the sporadic employment of inexperienced beginners, experi- 
enced workers are ordinarily and continuously employed, and 
constitute the bulk of employment. Therefore the rates 
actually being paid them will ordinarily reflect the true pre- 
vaihng minimum wages more reliably than the so-called 

“established” job rates. On the other hand, the employment 
of inexperienced beginners is sufficiently infrequent so that it 
is to be expected that the rates “established” for them may 
frequently be unused, and the fact that there may not be 
actual use of them during any particular period is no indica- 
tion that they are not actual rather than merely “paper” rates. 
To base the tolerance for beginners on the rates of only plants 
which happen to be employing beginners at a particular time 
would thus be wholly unrealistic. 

In the instant case, for example, only about half (34) of 
the plants in the industry were employing beginners at the 
time of the wage survey. Sixty of the plants, however, had 
“established” hiring rates, and more than half of these lowest 
“established” rates were in excess of $1.20 an hour. The 
unions very plausibly contended that since most (56%) of 
the plants employing most (66%) of the covered workers were 
not actually paying anyone a beginners rate.as low as $1.20 
an hour (and, indeed, most of the plants employing most of 
the workers were not paying anyone at less than the deter- 
mined prevailing minimum of $1.26 an hour), no subminimum 
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tolerance rate should be allowed for beginners. Had the Sec- 
retary followed the same technique he used in determining 
the prevailing minimum wage, the result would have been 
no allowance of a subminimum tolerance rate, as urged by the 
unions. The Secretary, however, decided to adhere to the 
consistent policy of the Department of Labor to encourage 
the training of new workers in industrial skills by allowing 

@ wage tolerance for beginners. . 

The Secretary plainly has the statutory authority under 
Section 6 of the Act to fix the amount of such tolerance un- 
restricted by the requirements prescribed in Section 1 (b) for 
determination of “the prevailing minimum wage.” There is 
no inconsistency in basing such a tolerance upon factors dif- 
ferent from those relied upon in determining the “prevailing 
minimum” paid to “persons employed,” since the nature and 
purpose, as well as the statutory authority, for these two 
separate actions are patently different. 

C. Since the Secretary’s authority and duty to make the wage determina- 
tions required for application of the Walsh-Healey Act are not condi- 
tioned upon his decision as to the necessity for such a wage determina- 
tion, there is no merit in appellants’ objection to his failure to assign 
reasons for making any wage determination for the electric lamp 
industry 
Section 1 (b) of the Walsh-Healey Act, by its terms, applies 

to “any contract with the Government for the manufacture or 

furnishing of materials, supplies, articles and equipment in 
any amount exceeding $10,000 * * *,” and requires the inser- 
tion in such contracts of the stipulation to pay persons em- 
ployed by the contractor not less than the minimum wages as 
determined by the Secretary of Labor. We submit that this 
statutory provision, of itself, determines the necessity and 
appropriateness of the Secretary’s wage determination for any 
industry in which such Government contracts are awarded. 

Thus the undisputed fact that the electric lamp industry en- 

ters into many Government contracts of the kind specified in 

Section 1 of the Walsh-Healey Act (totalling in amount to 

about 10 million dollars annually, see Appellants’ Brief, p. 2) 

is itself decisive of the necessity or appropriateness of a wage 

determination for this industry, in view of the express manda- 
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tory requirement that im “any” such contract “there shall be 
included” the stipulation to pay wages not less than the pre- 
vailing minimum as determined by the Secretary. There is 
not even an implication im the statutory terms that the Sec- 
retary is to make the decision of necessity for such 2 wage 
determination. 

While conceding that the “inference would be possible” 
from Section 1 (b) that its application to the contracts there 
described is not conditioned upon the discretion of the Secre- 
tary, appellants argue that this construction is negatived by 
the proviso in Section 12 of the Act that 


Provisions requiring the inclusion of representations 
with respect to minimum wages shall apply only to 
purchases or contracts relating to such industries as 
have been the subject matter of a determination * * *. 


This proviso, appellants contend, reduces the mandatory 
Section 1 requirement to a grant of “complete discretion” in 
the Secretary. We submit that only by a most tortured and 
farfetched process of reasoning can the proviso of Section 12 
be construed as negativing the plain mandatory requirement 
of Section 1 (b), “that in any contract entered into by * * * 
the United States * * * there shall be included” the pre- 
scribed wage stipulation (emphasis added). The self-evident 
purpose of Section 12 is simply to waive the absolute require- 
ment of Section 1 where no wage determination has been 
made because of the practical limitations upon administra- 
tive officials whose functions cannot be fully executed because 
of “lack of funds, motives of expediency, or of the competition 
of more immediate concerns and the like.” United States v. 
Morton Salt Co., 338 U. S. 632, 647. 


D. There was no prejudicial error in the Secretary’s refusal to exclude 
from the wage determination contracts erroneously claimed to be within 
the scope of the “open market” exemption, and in any event that issue 
is not presented by the complaint in this action 
Appellants frankly recognize (Brief, p. 45) that this Court 

in its recent decision in Ruth Elkhorn Coals, Inc. v. Mitchell, 

— U.S. App. D. C. —, 248 F. 2d 635, has already ruled that 

the “open market’’ exemption does not have the broad scope 
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which appellants sought to have incorporated in the Secre- 
tary’s wage determimation here in issue. Since appellants’ 
motion was nothing more than a proposal to adopt their er- 
roneous construction of the “open market” exemption, the 
Secretary’s refusal to grant the motion is manifestly not 
grounds for setting aside the wage determination. 

Appellants have presented no reasons in support of their 
request for reconsideration of the Elkhorn decision.* More- 
over, the request for reconsideration is particularly in- 
appropriate in this case since the issue is not presented for 
decision by the complaint in this action (see Covington Muls 
et al. v. Mitchell, 97 U. S. App. D. C. 165, 229 F. 2d 506, cer- 
tiorari denied, 350 U. S. 1002). As in the Covington case, the 
complaint in this suit does not “ask the court to decide that 
question” (97 U.S. App. D.C. at 168, 229 F. 2d at 509; cf. Ruth 
Elkhorn decision, — U.S. App. D. C. —, 248 F. 2d at 637), 
but simply asserts the Secretary’s refusal to adopt their broad 
interpretation of the exemption as “another ground * * * for 
setting aside the determination” (Complaint, J. A. 4, br., 
p. 45). 

IV 


The action should be dismissed as to four of the five appellants 
because of lack of standing to sue 


Although this Court’s decision in the Covington case, supra, 
did not specify what showing must be made to qualify as a 
person “adversely affected or aggrieved” within the meaning 
of the Fulbright Amendment, the remand with instructions to 
rule on the motion to dismiss appears to rest on the premise 
that a showing of actual and direct injury is required to estab- 


* ‘There is no substance in appellants’ assertion that the issue in the 
Elkhorn case “was presented as an abstract matter” and is more appro- 
priately presented for decision here because of the “extensive testimony 
in the administrative hearing” on the Government’s lamp procurement 
methods (br., pp. 45-46). Since appellants’ contention here admittedly 
depends upon adoption or the same construction of the exemption urged 
and rejected in Elkhorn, “{t]he question is one of statutory interpretation” 
which could be decided “independently of the factual allegations made by 
appellants” (see Elkhorn decision, — U. S. App. D. C. at —, fn. 4, 248 
¥. 2d at 638, fn. 4). 
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lish such standing to sue. The Covington decision explicitly 
ruled that: the fact “that: some ofthe plaintiffs clearly have 
standing, under the Fulbright Amendment, to seek review of 
the Secretary’s determination, confers no standing on others.” 
(97 U. S. App. D. C. at 168, 229 F. 2d at 509). And Judge 
Danaher’s concurring opinion more specifically stated the na- 
ture of the showing that each plaintiff must make, as follows: 


I believe the Congressional interest in the attainment 
of the objective of the Walsh-Healey Act and the Gov- 
ernment’s undoubted right to lay down conditions upon 
which its own business will be conducted compel a strict 
construction of the Fulbright Amendment. Any other 
view makes a shambles of the Walsh-Healey Act, for 
the delays and confusion occasioned by the hordes of 
“parties” render a determination obsolete and ineffec- 
tive. Thus those who properly may be parties are those, 
and only those, who can show themselves by direct and 
immediate injury to have been adversely affected and 
aggrieved by the Secretary’s determination (/d. at 511). 


The Covington decision was construed by District Judge 
Youngdahl, in the Allendale case supra (involving the wage de- 
termination for the Woolen and Worsted Industry), as rec- 
ognizing that the Fulbright Amendment should be “strictly 
construed,” that it “does not establish a conclusive presump- 
tion of standing in favor of any manufacturer in the industry,” 
and that proper parties “must show some direct and actual” 
rather than “abstract” injury from the Secretary’s determina- 
tion (12 WH Cases 760, 762). 

This construction of the Fulbright Amendment, we submit, 
is the only one consistent with the principles of the Supreme 
Court’s decision in Perkins v. Lukens Steel Co., 310 U.S. 118, 
which repeatedly emphasized the constitutional limitations on 
judicial review of administrative action such as the wage de- 
terminations here involved (310 U. S. at 123, 125, 132). And 
this Court, in actions under other statutes granting right to 
judicial review to “persons aggrieved” has expressly recognized 
“the importance of the requirement that, to qualify as a person 
‘adversely affected’ by an administrative order, a petitioner 
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must show that such order results in direct and immediate 
injury to him,” and that “a remote possibility of injury” which 
was “neither substantial, direct nor immediate,” would “not 
bring petitioners into sufficiently close relationship with the 
subject matter of the order to permit them to “vindicate the 
public interest” (National Coal Ass'n. v. Federal Power Com- 
mission, 89 U.S. App. D. C. 135, 138, 191 F-. 2d 462, 465). 

The record in the instant case affirmatively shows that four 
of the plaintiffs were not subject to any such “direct and im- 
mediate injury” as a result of the wage determination. The 
allegation in the complaint that plaintiffs employ “numerous 
production workers, whom the determination would cover at 
rates substantially below the rates fixed by the determination” 
(complaint, par. 8 (e); J. A. 6)—which is the sole allegation 
of any “direct and immediate” injury—rested exclusively on 
the rates shown in the administrative record of the wage 
proceedings which were the rates as of October 1964, i. e., 
the rates in effect over two years prior to the filing of 
this action. Evidence bearmg on plaintiffs’ actual wage rates 
at the time of the filing of this action is contained in the affi- 
davit of Harry Weiss, submitted by appellee in support of the 
motion to dismiss and for summary judgment in the District 
Court (J. A. 35). This evidence shows that, prior to the filing 
of this action, such increases in the mmimum wages of all 
the plaintiffs (with the exception of Westinghouse Electric Cor- 
poration) had been adopted by collective bargaining agree- 
ments, that three of the plaintifis (General Electric, Consoli- 
dated Electric and Tung-Sol Electric) were currently paying at 
least the $1.26 rate to experienced workers in all of their plants 
producing lamps under Government contracts, and the fourth 
plant (Sylvania Electric) was paying at least this rate in all of 
its plants, with the possible exception of two plants which 
would not be affected by the wage determination unless that 
company voluntarily chose to channel its Government work 
into these two plants rather than into its higher rate plants 
adequately equipped to perform the work on Government 
contracts. 

The evidence of the increases in minimum wages by West- 
inghouse Electric did not establish that the minimum wage 
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was up to the $1.26 figure at four of its southern plants, three 
of which produced lamps under Government contracts. Since 
the evidence in the record thus does not refute the allegation 
in Paragraph 8 (e) of the complaint (J. A. 6) as to Westing- 
house, the standing to sue of this one appellant may be con- 
ceded. As to the remaining appellants, however, we submit 
that this basic jurisdictional deficiency warrants dismissal 
of the action. 
CONCLUSION 
The judgment of the district court on the merits is correct 
and should be affirmed, but as to all of the appellants except 
Westinghouse Electric the action should be ordered dismissed 
for lack of standing to sue. 
Respectfully submitted. 
Grorce C. Dovs, 
Assistant Attorney General. 
Pact H. SwEENEY, 
Denatp B. MacGurneas, 
Attorneys, Department of Justice. 


Norman D. Scowanzts, 
Attorney, United States Department of Labor, 
Washington 25, D.C. 
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IN THE 


United States Court of Appeals 


For THE District or CotumsBia Circorr 





No. 14,142 


ConsoLipaTED Exectric Lamp Company, ET aL., Appellants 
Vv. 


James P. Mrrcweiy, Secretary or Labor, eT aL., Appellees 





Appeal From a Judgment of the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANTS 


INTRODUCTION 


The brief filed in behalf of appellee, the Secretary of 
Labor, contains so many misleading statements with re- 
spect both to the record in the administrative hearing and 
to the position of the manufacturers who have brought this 
action, that appellants in order to clarify the issues actu- 
ally before the Court, have felt impelled to submit this 
reply brief. 


Appellee has also raised in this Court the issue of 
standing to sue—which was not covered in our principal 
brief because the District Court had not passed upon it. 
Accordingly we shall also deal with that question in this 
brief. 
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l. THE COMPETITIVE AND MARKETING FACTORS CITED AS THE 
BASIS FOR AN INDUSTRYWIDE DETERMINATION CANNOT BE 
RECONCILED WITH A MINIMUM RATE ADMITTEDLY BASED ON 
PLANT WAGE RATES 


Appellee’s defense of the patent inconsistency of a de- 
termination purportedly based upon nationwide compe- 
tition, but which ignores the minimum wage standards in 
the competing units (ie., the companies, in contradistinc- 
tion to the individual plants) is twofold. It is argued (1) 
a determination based on the median of company mini- 
mum wages rather than plant wages would defeat the ob- 
jectives of the Walsh-Healey Act, and (2) the justification 
for a nationwide standard ‘‘did not rest alone upon com- 
petition ‘among companies’, but rested as much if not 
more, upon the uncontroverted evidence of competition 
among plants in different regions’’. 


Inasmuch as this second argument is advanced in three 
portions of appellee’s brief, we shall deal first with this 
eontention. 


A. The Record Is Barren of Any Evidence of Plants Engaging in 
Competition or Marketing. 


Despite the bold disclaimer (Br. 21) that there is any 
inconsistency in basing a wage determination which de- 
pends for its geographic scope upon competition among 
companies, upon plant wages rather than company wages, 
appellee is apparently sufficiently troubled by this aspect 
of the case, to contend at length that his determination 
rested primarily upon “uncontroverted evidence of com- 
petition among plants.’’ Actually there was no evidence 
of such competition. 


It is difficult to understand why this argument is ad- 
vanced, as it flies in the face of what appellee himself 
said in the proposed determination (J.A. 13-16) and in 
the final determination (J.A. 26). As the proposed de- 
termination reveals, the Secretary’s findings with respect to 
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‘‘marketing and competitive factors’’ is based on the fol- 
lowing evidence: (1) an analysis of lamp shipments to Air 
Force and Navy installations for the contract year 1953-4; 
(2) a breakdown of these shipments to installations in the 
Middle Atlantic region; (3) the practices of the three large 
multiplant companies, General Electric, Westinghouse and 
Sylvania (J.A. 14-15); and (4) an asserted concession by 
counsel for the lamp industry panel. 


Each of these items of evidence was concerned entirely 
with the competitive and marketing practices of companies, 
as there is not a single piece of testimony in the record 
which ties any particular shipment or class of shipments 
to an individual plant of a multiplant manufacturer. The 
‘‘analysis in tabular form of lamp shipments to Air Force 
and Navy installations” (J.A. 13) shows only the names of 
the companies which made the shipments or, as the Secre- 
tary himself put it, “purchases . . . under the Federal 
Supply Schedule from each of the eight firms appearing 
thereon.’’ The breakdown of shipments into the Middle 
Atlantic region is based upon the same data. 


In describing the evidence with regard to the multiplant 
companies the Secretary recognized that the plants are 
not independent entities but are segments of integrated 
operations, some plants making parts which in turn flow 
to other plants which in turn do not produce a complete 
line of finished items, but represent only a part of its com- 
pany’s general lamp stock supplied to customers from the 
various field warehouses of each of the large manufactu- 
rers (See appellants’ brief, pp. 21-25). 


The concession of counsel on which the Secretary relied 
is expressly limited to ‘‘lamp producers and lamp com- 
panies’”’ not individual plant locations. 


1 Appellee’s ‘‘Counterstatement’’ admits this concession was thus limited 
(Br, 2) but later on we are told that appellants’ comments on the ‘‘marketing 
and competitive factors’’ are refuted by ‘‘their own explicit concessions’’ 
(Br. 23). 
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We are aware, of course, that in some industries, notably 
automobile manufacturing, plants of the same corpora- 
tion may be independent marketing and competitive units. 
Thus, the Dodge plant of Chrysler Corporation prices its 
own models and competes in the low price car field, not 
only with Fords and Chevrolets but also with Plymouths, 
another Chrysler model. It has its own sales force and 
dealer organizations to market its products and enable it 


to compete. 


Similarly, the Deleo-Remy plant of General Motors is in 
competition with other units of the same company as well 
as with outside manufacturers, in attempting to sell parts 
to assembly plants of General Motors which produce 
fmished automobiles. 


No such system of individual plant activity in the field 
of competition or marketing is found in the lamp industry. 
A single catalogue of prices is issued by each company and 
the price depends entirely upon the company which sells 
this item, not upon the plant which makes it. Individual 
plants do not have sales forces or field warehouses; these 
are organized on a multiplant basis. It is true, of course, 
that the ability of each company to compete and to set 
prices which enables it to market its products in competi- 
tion with other companies depends upon the functioning of 
the plants in each integrated system. This does not mean, 
however, that each plant is a competing unit. It is as 
absurd to refer to competition in the lamp industry as com- 
petition among plants, as it would be to refer to a steeple- 
chase as a competition among the individual legs of the 
race horses. 
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B. Reliance on Supposed Objectives of the Act Does Not Justify 
Establishing a Minimum Higher Than Actual Prevailing Rate. 

Appellee’s rejoinder to the criticism of the determina- 
tion as excessive is that any method of arriving at this 
rate which does not treat the industry as an aggregate of 
plants rather than an aggregate of competing units is con- 
trary to the purposes of the Act. His first point is that 
the language of Section 1(b) compels the Secretary to 
determine the minimum rate according to ‘‘plants” rather 
than “companies.’’? 


Appellee’s brief calls attention to the statutory language 
‘prevailing minimum wages for persons employed.’’ Ob- 
viously, this language begs the question. Standing alone, 
it sheds no light whatsoever upon the issue posed. Sec- 
tion 1(b) does not specify whether the reference to the 
‘‘minimum” means a minimum rate for “persons em- 
ployed” in a particular plant, in a particular department 
of a plant, or in a particular company. 


Since the mechanics of the Act, however, affect competi- 
tion among bidders for Government contracts, it seems logi- 
cal to assume that Congress had in mind the minimum 
wages paid in the competing unit. Appellee contends that 
if the ‘‘number of companies’’ rather than the number of 
plants test were to be applied, this would mean that the 
General Electric minimum would be treated as the mini- 
mum paid only in one small plant (Goldsboro, N. C.), al- 
though it has 20 or other plants where the minimum wage 
is as high or higher than the determined minimum. What 


2 It should be noted that the brief adroitly attempts to muddy the issue by 
referring to an imaginery distinction between ‘‘plants and employees’’ and 
‘‘eompanies,’’ whereas the real distinction is between ‘‘plants’’ and ‘‘com- 
panies.’’ Appellants have never contended that the formula for arriving at 
the minimum should not be based in part upon the weighting of each competing 
unit in accordance with the number of persons employed in such unit and then 
using the customary technique of setting the prevailing minimum at the point 
nearest to that applicable to the majority of the employees and the majority of 
the companies. 
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this argument overlooks, of course, is that 10 of these other 
General Electric plants use parts from the Goldsboro loca- 
tion in the manufacture of the finished lamp (J.A. 47-8). 
Hence the minimum wage paid in the production of every 
lamp from these locations is lower than the minimum in any 
of these assembly plants. 


We would have no serious objection, however, to the 
Secretary assigning as the minimum rate for each company 
the average of the plant minima of each manufacturer and 
then applying the median formula on the rate thus ascer- 
tained in each company. Our position is that once having 
decided to deem competitive factors controlling, the cor- 
rect approach was to determine the prevailing practice by 
looking to the wages which prevail in the competing com- 
panies (weighting each, of course, in accordance with its 
size) rather than by treating each plant as a separate 
entity.* 

It is suggested that if appellants’ challenge to the de- 
termination were upheld, it would frustrate what the 
Supreme Court stated in Endtcott-Johnson v. Perktns, 317 
US. 501 at 507, to be the purpose of the Act, viz., ‘“‘to use 
the leverage of the Government’s immense purchasing 
power to raise labor standards.’’‘ As appellants pointed 
out in their brief, it is a distortion of this language to say 
that the Act was intended to raise the wages of every com- 
pany in an industry. Clearly, all the Court had in mind 
was to raise wages among Government contractors who 
failed to recognize the prevailing standard. Nothing ap- 





SIt is argued that if each plant were in fact a separate entity the ‘‘number 
of companies’’ test would have resulted in the same determination reached by 
the Secretary. The short answer to this is that the composition of the industry 
would be entirely different, for obviously there would not be numerous plants 


producing one or two specialized parts unless each was assured of a set of 
assembly plants in which these parts would be utilized. 


4 Appellee takes exception to the reference to this quotation as ‘‘dictum.’’ 
This is, of course, all that it was, as that case was not concerned with any 
issue bearing even remotely upon the standards for a wage determination. 
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pellants have suggested would frustrate this objective of 
the Act, for even if the lowest paying plant of General 
Electric should be taken as the minimum for that company, 
the impact of the General Electric System upon compara- 
tive wages in other companies would have raised the pre- 
vailing level substantially. 


li. THE COVINGTON DECISION IS NOT DISPOSITIVE OF THE ISSUES 
BEFORE THIS COURT 

1. The recurring theme of appellee’s brief is that no 
issue of substance is present in the Electric Lamp ease 
which was not raised and considered in the determination 
for the Textile Industry which was sustained in a 2-1 
decision of this Court in Covington Mills v. Mitchell, 97 
App. D.C. 165, 229 F. 2d 506. An examination of both 
the Secretary’s determination in that case as well as the 
opinion of the Court, makes it apparent that the Covington 
decision is not controlling. 


What appellee is obviously trying to do is to use the 
limited approval given some of his statistical techniques 
in that case as a beachhead for establishing the broad 
doctrine that an industrywide determination without re- 
gard to geographic wage differentials is appropriate in 
every case. Thus, although the Electric Lamp decision 
does not rest even in part upon a finding of prevailing 
minimum wages ‘‘for similar work,’’ the one standard in 
Section 1(b) of the Walsh Healey Act which Chief Judge 
Edgerton in the majority opinion in Covington said was 
‘“‘hardly intended’’ to be qualified by the phrase ‘‘eur- 
rently operating in the locality,’’ appellee (Br. 22) con- 
tends that the absence of such a finding here makes no 
difference. 


In the Textile Industry case, however, the Secretary 
made an express finding upon this standard as well as 
upon prevailing wages in the ‘‘particular industry.’’ It 
is true that the Court also approved the latter finding 
but it is by no means clear that the Court would have 
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done so had it not been merely ancillary to the wage 
determination based on the ‘‘similar work’’ standard. In 
the Textile case, the Secretary found $1 the minimum 
prevailing on both sets of figures. The data on ‘‘similar 
work’’ submitted in this case by the industry panel would 
obviously have yielded a much lower figure than $1.20, 
even if compiled on a national basis (See Col. 4, Ind. Ex. 
45, J.A. 274).* 


Clearly, there is a world of difference between a deci- 
sion in which the wage figure arrived at both by the appli- 
cation of an admitted permissible standard and a question- 
able standard coincide, and one like this in which resort 
only to the questionable standard could yield such minimum 
rates as $1.20 and $1.26.° Thus, if the instant determina- 
tion is upheld, the Court would be extending the Covington 
rule to new outposts. 


Appellants also pointed out that where the ‘‘particular 
industry’’ standard, as in this case, was relied upon solely, 
there had been no such consistent administrative interpre- 
tation as appellee would have this Court believe existed. 
In his brief, appellee attempts to brush this point aside 
with the disparaging comment that this was ‘‘no more 
than a rehash of the same contention fully argued by the 
textile industry in the Covington case.’’ This is a gross 

5 This table shows the rates for light repetitive work in manufacturing 
industries requiring training of three months or less, i.e., work similar to that 
done in the lower labor grades in the lamp industry. In only six out of 37 
metropolitan districts was the prevailing minimum for this kind of work as 
high as $1.20. In such cities as Boston, Chicago, New York, St. Louis and 
Providence, it was substantially lower. 


6 We have referred to the standard used by the Secretary in the Electric 
Lamp case, viz., wages in the ‘‘particular industry’’ as being a questionable 
standard unless the locality limitation is observed. In the Covington case the 
Court said that the locality phrase ‘‘may or may not be intended to qualify 
‘particular or similar’ industries.’’ In view of this admitted ambiguity the 
accepted canon of statutory construction would, we submit, be a resolution of 
the ambiguity by resort to the legislative history rather than, as appellee sug- 
gests, by resolving it in favor of ‘‘the Secretary’s interpretation.’’ 
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exaggeration for so far as we have been able to ascertain, 
the semi-official history of the administration of the Walsh- 
Healey Act—the Holland book referred to on pp. 28-29 
of appellants’ brief—has never been drawn to the atten- 
tion of this Court. 


2. Appellee also argues that there are no significant dif- 
ferences between the ‘‘marketing and competitive factors’’ 
in the lamp industry upon which the Secretary admittedly 
relied, and the corresponding factors in the textile indus- 
try. In view of appellee’s professed respect for admin- 
istrative precedent, we should point out that the basis 
on which we sought to distinguish the two industries did 
not stem from our own ‘‘limited and mistaken view of the 
basic purpose of the Walsh-Healey Act,’’ but from what 
we were told by the Secretary in the textile determina- 
tion itself, was the purpose of the Act. In that deter- 
mination, he said: 


‘It is abundantly evident from the legislative his- 
tory of the Act that its purpose was to prevent the 
flow of Government business into the hands of firms 
that pay substandard wages and maintain low employ- 
ment standards. Its purpose was, in short, to bring 
about a situatton where employers paying fair and rea- 
sonable wages would not lose out on Government bust- 
ness to low-paying firms. Under the system of com- 
petitive bidding adhered to by the Government, the 
various contracting agencies must accept the lowest 
responsible bid. Obviously, in an industry which uti- 
lizes standard equipment and has approximately the 
same raw material costs, any substantial differences in 
wages would be reflected in bids submitted on Govern- 
ment work. In recognition of this fact and in order to 
encourage the maintaining of fair wage standards Con- 
gress enacted the Public Contracts Act.’’ [Emphasis 
supplied. ] 


A brief enumeration of the differences between the two 
industries shows that virtually none of the relevant com- 
petitive and marketing factors in the textile industry are 
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present in the lamp industry because (1) under the mul- 
tiple award system, lamp manufacturers which may not 
be the lowest bidders on particular items are still awarded 
contracts on such items; (2) the lowest paving firms have 
not had a competitive advantage in obtaining Government 
contracts, as appellee concedes; (3) contrary to appellee’s 
contention in his capacity as an advocate, Government 
business in lamps is not ‘‘diverted to low wage plants and 
areas.”’ 


In his quasi-judicial capacity, appellee has admitted as 
much, for his determination comments upon the practice 
of filling Government orders not from low wage plants, 
but from warehouses which are stocked with lamps pro- 
duced in all the various plants of any given company 
(J.A. 14-15). 


3. Appellants’ comments upon the abuse of jurisdiction 
are not based upon the arguments advanced by the cotton 
textile industry, but again upon the administrative prece- 
dents for which appellee professes so high a regard. It 
is obvious that in the steel and bituminous coal industries, 
where the evidence was based solely upon minimum rates 
set in the collective bargaining agreements of the unions, 
that the geographic differentials determined for the vari- 
ous localities in those industries correspond exactly to the 
pattern of union contracts, rather than upon any vague no- 
tions of a competitive area. These decisions, in turn, were 
based upon the early administrative precedent of “wage 
structures corresponding to geographical areas,” referred 
to in the Holland book.’ Our suggestion was that in the 
heavily unionized lamp industry the same principle should 
be applied. 


Appellee reproves appellants (Br. 20) for attempting to 
distinguish the Covington case on the ground that in these 
proceedings the Secretary should have considered the evi- 


7 See appellants’ principal brief, p. 29. 
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dence of wage rates in manufacturing industries in the 37 
localities in which the industry operated. Again this is 
not a distinction which appellants invented. In the tex- 
tile industry determination the Secretary, in rejecting a 
request for locality determinations, was at pains to point 
out— 


‘“‘In presenting these arguments no attempt was 
made to list or otherwise define the factors or circum- 
stances which should be taken into account in deter- 
mining the limits of such localities and, in fact, it was 
conceded by counsel that neither they nor the firms 
that they were representing were prepared to offer 
any criteria which might be applied in delineating 
such localities.’’ 

In dealing with appellants locality evidence, appellee’s 
brief completely ignores the fact that the application of 
this standard would prevent any company from contending 
that whatever wage it paid was “prevailing in the locality” 
if it happened to be the only lamp manufacturer there. 
Yet this was a major consideration in the Covington 
opinion.® In short, the whole thrust of appellee’s argu- 
ment is that even though few, if any, of the considerations 
which the Secretary himself advanced for justifying a 
nationwide determination in textiles are present here, the 
holding in the textile case is controlling even though its 
rationale has no application. 


8 ‘‘It would also maxe the Act nearly meaningless as applied to a large part 
of the textile industry, since there is frequently only one textile concern in one 
neighborhood and it necessarily pays the wages that prevail in its plant.’’ 
Edgerton, C. J., in Mitchell v. Covington Mills, 229 F. 2d at 508. 
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Wi. AS All THE APPELLANTS HAVE STANDING TO SUE, THIS ACTION 
SHOULD NOT BE DISMISSED AS TO ANY OF THEM 


A. Appellants Fall Within Statutory Definition of Parties “Ag- 
grieved.” 


In his brief appellee contends that four of the five ap- 
pellants have no standing to sue and consequently the 
action should be dismissed with respect to those four com- 
panies. This same contention was argued and briefed at 
length by the parties in the court below, where appellee filed 
a motion to dismiss based upon the grounds he is now urg- 
ing here. The District Court did not grant this motion and 
appellee filed no cross appeal. Accordingly, we submit that 
the short answer to appellee’s contention is that this issue 
is not before this Court.® 


In any event, appellee’s position on the standing to sue 
question has no merit. What he is really arguing is that 
Section 10(b) of the Act (Fulbright Amendment) is uncon- 
stitutional unless its literal wording is disregarded. This 
subsection contains the following language: 


‘‘(b) All wage determinations under section 35(b) 
of this title shall be made om the record after oppor- 
tunity for a hearing. Review of any such wage deter- 
mination, or of the applicability of any such wage 
determination, may be had within ninety days after 
such determination is made in the manner provided 
in section 1009 of Title 5 by any person adversely 
affected or aggrieved thereby, who shall be deemed 
to include any manufacturer of, or regular dealer in, 
materials, supplies, articles or equipment purchased 
or to be purchased by the Government from any source, 
who is in any industry to which such wage determina- 
tion is applicable.’’ [Emphasis supplied.] 


9 It is true that in the Covington (97 App. D.C. 165, 168, 229 F. 2d 506, 509) 
case the District Court also did not pass upon a similar motion by appellee to 
dismiss, and this Court remanded the case with instructions to pass upon the 
issue of standing. The District Court, however, in that action had rendered 
summery judgment against the Secretary of Labor so that both the issue of 
standing of the individual plaintiffs as well as the merits of the determination 
were raised by the Government’s appeal papers. 
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The appellants not only manufacture the kind of lamps 
and lamp parts to which the wage determination is appli- 
cable, but are also the major suppliers of lamps to the Gov- 
ernment. Thus they are clearly among the statutory class 
of persons ‘‘adversely affected or aggrieved,’’ which ‘‘is 
deemed to include any manufacturer . . . in any industry to 
which such wage determination is applicable.”’ 


Notwithstanding the clear language of the Fulbright 
Amendment, it seems to be the Government’s position that 
unless each appellant can show monetary damage in the 
form of immediate wage increases, they are not parties 
aggrieved. 

In urging that the Fulbright Amendment should receive 
a construction which would do violence to its meaning, 
appellee leans heavily upon an excerpt from Judge Dana- 
her’s concurring opinion in Covington. The quoted ex- 
cerpt, however, fails to draw to the attention of this Court, 
Judge Danaher’s frank recognition of the fact that his 
opinion represented a minority view in this circuit, for he 
had prefaced his comments with the statement: 


““T feel impelled to say this: Were it not for Textile 
Workers Union of America, CIO v. Allendale Co.,” I 
would dismiss 144 plaintiffs on the present record.’’ 


B. Their Statutory Rights Do Not Infringe Upon Case and Contro- 
versy Limitation. 

We contend that Congress can validly confer the right 
of judicial review—as it did here—upon persons who can- 
not show that the impact of an administrative agency de- 
cision upon them inflicts direct and immediate monetary 
damage. The correct rule on this constitutional issue was 
stated by the Court of Appeals for the Second Circuit in 
Associated Industries v. Ickes, 134 F. 2d 694, at 704, as 
follows: 


10 96 App. D.C. 401, 226 F. 2d 765. 


14 





‘“While Congress can constitutionally authorize no 
one, in the absence of an actual justiciable controversy, 
to bring a suit for the judicial determination either of 
the constitutionality of a statute or the scope of powers 
conferred by a statute upon government officers, it 
can constitutionally authorize one of its own officials, 
such as the Attorney General, to bring a proceeding 
to prevent another official from acting in violation of 
his statutory powers; for then an actual controversy 
exists, and the Attorney General can properly be vested 
with authority, in such a controversy, to vindicate the 
interest of the public or the government. Instead of 
designating the Attorney General, or some other pub- 
lic officer, to bring such proceedings, Congress can 
constitutionally enact a statute conferring on any non- 
official person, or on a designated group of non-official 
persons, authority to bring a suit to prevent action by 
an officer in violation of his statutory powers; for 
then, in like manner, there is an actual controversy, 
and there is nothing constitutionally prohibiting Con- 
gress from empowering any person, official or not, to 
institute a proceeding involving such a controversy, 
even if the sole purpose is to vindicate the public 
interest. Such persons, so authorized, are, so to speak, 
private Attorney Generals.’’ 


This opinion has been quoted with approval by this Court 
in National Coal Association v. Federal Power Commis- 
ston, 89 App. D.C. 135, 191 F. 2d 462 at 464, 466. It is in 
accord not only with earlier holdings of this Court, e.g., Na- 
tional Broadcasting Co. v. Federal Communications Com- 
mission, 76 App. D.C. 238, 132 F. 2d 545, aff’d 319 US. 
239, but also with decisions of the Supreme Court, e.g., 
Joint Anti-Fascist Committee v. McGrath, 341 U.S. 123; 
Columbia Broadcasting System v. United States, 316 U.S. 
407. 


Here, the appellants, unsuccessful parties in an admin- 
istrative proceeding, are challenging the action of the 
Secretary of Labor on the ground that the wage deter- 
mination departed from the statutory requirements of Sec- 
tions 1(b), 9 and 10(b) of the Walsh-Healey Act, and Sec- 
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tion 8(b) of the Administrative Procedure Act, 5 US.C., 
Sec. 1007. Surely this circumstance, together with the fact 
that they must agree to comply with the standards of a 
wage determination ez hypothesz illegal in order to retain 
their Government business, provides ample grounds for 
standing to sue, irrespective of what wages they may cur- 
rently be paying. 

If appellants bid on the next annual Government lamp 
contract, they must, if the challenged determination is sus- 
tained, agree to maintain a particular rate for the contract 
year. Yet the right of an employer to change wages uni- 
laterally is recognized as a valuable right under the Na- 
tional Labor Relations Act. Employers ‘‘aggrieved’’ by 
an order of the Board requiring them to desist from bar- 
gaining for the retention of this right or to obtain the 
consent of a union without majority status before making 
wage changes, have frequently obtained judicial relief. 
American National Insurance Co. v. NL.RB., 343 U.S. 395; 
Sands Mfg. Co. v. NL.RB., 306 U.S. 332. Consequently 
there is no valid basis for the view—implicit in the Gov- 
ernment’s position—that a contractor is not aggrieved, if 
he is compelled by an administrative order to refrain from 
reducing wages. 


It would follow from any reasonable analysis of these 
authorities that the Government’s motion to dismiss for 
want of a case or controversy is not well founded, even 
though its argument is supported to some degree by Dis- 
trict Judge Youngdahl in the Allendale case, 12 WH Cases, 
760, 762. Obviously some features of that opinion cannot 
be reconciled with the rules enunciated by this Court and 
by the Supreme Court, to which reference has been made. 
In fact, this Court has recently held that where an admini- 
strative agency disregards statutory limitations on its 
authority, judicial relief is available even in the absence 
of statutory provisions for judicial review. Leedom et al. 
v. Kyne, et al., App. D. C. , 249 F. 2d 490. 
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C. Determination Has Serious Adverse Effect on All Appeiiants 


Moreover, in this case the record affords no factual basis 
for the argument on which the Government’s position is 
premised. Appellee would have this Court believe that the 
wage levels of some of the appellants are so high that the 
problem of continued compliance with the Secretary’s de- 
termination is academic. This is not the situation, for ap- 
pellee elsewhere in his brief has shown that the determina- 
tion impinges directly upon the wage practices of all the 
multiplant manufacturers. : 


Appellee concedes that each appellant, according to the 
rates shown in the administrative record, was employing 
workers at rates substantially below the rates fixed by the 
determination (Br. 36).” 


The language of Section 10 which requires that wage 
determinations shall be made ‘‘on the record” was plainly 
intended to make the validity of the determination on judi- 
cial review depend upon the evidence of record and not 
upon post-determination affidavits. Appellee also con- 
cedes that even the Weiss affidavit does not indicate that 
wages in two of the Sylvania plants have risen to the level 
of the Secretary’s determination. It is argued, however, 
that this appellant has no standing because it “would not 
be affected by the wage determination unless that com- 
pany voluntarily chose to channel its Government work 
into these two plants rather than into its higher rate plants 
adequately equipped to perform the work on Government 
contracts.’’ (Br. 36) 


It is difficult to understand how Sylvania even under 
appellee’s theory, could avoid immediate expense in this 
respect if compelled to conform with the determination. 
Appellee has already informed the Court that the field 


21 Contrary to appellee’s assertion, this evidence was not limited to the 
rates paid as of October 1954, the time of the pre-hearing survey, but also 
wage rates in effect at the time of the hearing in May of 1955 (JA 140, 155, 
168). 
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service warehouses of this company from which Govern- 
ment orders are filled are ‘‘supplied by the company’s vari- 
ous plants’’ (Br. 20-21), including, of course, the two plants 
still paying lower wages. Sylvania, therefore, is faced not 
with the problem of “channeling” Government work into 
these plants, but of preventing the products of these plants 
from being used to fill Government orders. If Government 
orders are diverted from these plants, this appellant would 
have to reorganize its whole system, thereby incurring 
heavy expense in instituting a method of wage and inven- 
tory controls to avoid violation of contract stipulations 
(Compl. f 8(e)(2) (i), J.-A. 7).” 


Thus it is clear that even under Judge Youngdahl’s test, 
Sylvania has standing. But even though it be assumed that 
all appellants at the time of the commencement of this 
action were meeting the wage standards prescribed by 
appellee’s determination in all their plants, it is apparent 
that under appellee’s own economic theories these com- 
panies suffered direct and immediate injury. According 
to the Weiss affidavit, the trend in the multiplant companies 
is to establish new plants in low wage areas, i.e., the South- 
ern, Border and New England states (J.A. 39). The authors 
of appellee’s brief (p. 25) tell us that ‘‘wage rates affect 
the cost of production . . . may be a highly significant 
factor in diverting business to low wage plants. The ad- 
vantage of higher profits which a multiplant producer can 
make at its low wage plants affords an obvious incentive 
to divert production to such plants.”’ 


If this is indeed the case, it follows that the determina- 
ticn by depriving appellants, whom the record shows are 
constantly establishing new plants, of this ‘‘advantage of 
higher profits’’ has obviously caused direct injury to all the 


22 The absurdity of appellee’s suggestion for Sylvania compliance is shown 
by the fact that its Winchester plant, one of the two ‘‘exceptions,’’ is the only 
Sylvania location where projection lamps are manufactured (JA 46-47) and the 
other ‘‘low paying’’ plant, Waldoboro, Me., supplies components of the finished 
product to all the Sylvania lamp assembly plants (JA 46-47). 











18 


multi-plant companies. The determination would compel 
appellants General Electric and Tung-Sol, as well as West- 
inghouse and Sylvania, to discontinue their practice of 
establishing wage structures which conform to the wage 
standards of the labor market areas in which new plants 
are located. The complaint makes this very allegation of 
injury (See f (e)(2)(ii), JA. 6). Appellee’s papers, par- 
ticularly the Weiss affidavit, tend to show that such injury 
far from being remote or speculative, is quite substantial. 


Respectfully submitted, 
Gerarp D. REILLY 
Counsel for Appellants 
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